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PREFACE 



This selection of cases has been collected during an experi- 
ence of several years in teaching the subject of Equity Juris- 
prudence in The John Marshall Law School, Chicago, 111., 
and is to be used in connection with the teaching of that sub- 
ject to supplement and illustrate the text books used. 

It is the first attempt to collect the leading Illinois Equity 
decisions, and it is hoped it will be fouhd valuable to other 
law schools and to attorneys in actual practice in setting forth 
some of the most important equitable maxims and principles. 

The head notes, arguments, and the names of attorneys 
have all been omitted, as have also, in certain cases, the state- 
ment of the case and parts of the opinion, such omission in the 
opinion being shown by asterisks, thus * * * The omitted 
parts of the opinions dealt with questions of common law 
which were not necessary to the decision of the equity point 
involved. 

I desire to express my appreciation to Edward T. Lee, Dean 
of The John Marshall Law School and to Morris St. P. 
Thomas of the Chicago Bar, my predecessor in this depart- 
ment for many valuable suggestions and assistance in revising 
the selection of cases. 

Morton S. Cressy. 
Chicago, December, 1909. 
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ILLINOIS CASES .ON EftClTY JURISPRUDENCE 



CHAPTER I. 

PRINCIPLES DEFINING AND LIMITING THE 
JURISDICTION OF EQUITY. 



SECTION 1.— EQUITY HAS NO JURISDICTION 

OVER CRIMES OR MATTERS OF 

POLITICAL CHARACTER. 

COPE V. DIST. FAIR ASS'N OF FLORA. 

99 111. 489. 
[Supreme Court of Illinois. June ai, 1881.] 

The question presented for oui: determination by the 
record in this case is, will an injunction lie at the suit of a 
Stockholder in an incorporated fair association, restraining 
the company and its officers from permitting, for a pecuniary 
reward, gamblers to corigregate and ply their vocation upon 
the groutids of the company, during its annual exhibitions, 
where it does not appear, from the bill or otherwise, that the 
complainant or the company has thereby sustained sorhe 
pecuniary injury or loss. 

The circuit court of Clay county and the Appellate Court 
for the Fourth district have both answered this question in 
the negative, and, we think properly. 

It is no part of the mission of equity to administer the 
criminal law of the State or to enforce the principles of 
religion and morality, except so far as it may be incidental 
to the enforcement of property rights, and perhaps other 
niatters of equitable cognizance. High on Inj. sec. 23. 

The licensing of gambling tables by the officers of the 
company cannot, in any sense, be regarded the act of 
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the company. It is foreign to the objects and purposes of 
the association, and is clearly ultra vires, and the officers 
alone are responsible unless authorized by the stockholders, 
in which case it would doubtless be such an abuse of the 
company's franchises as would warrant the State in reclaim- 
ing them. Gambling — such as that complained of — is a vio- 
lation of the criminal code, which affords ample means for 
its suppression. 

If the bill in this case showed any pecuniary loss or 
injury, it would present an entirely different question; but 
nothing of that kind is claimed or pretended, and we are 
aware of no principle upon which such a bill can be main- 
tained, and counsel has failed to suggest any or furnish us 
with any precedent where such a bill has been sustained. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 

Ace. City V. Chicago City Ry. Co., 332 111., 560, 571. 



SHERIDAN V. COLVIN 

78 111. 237. 

[Supreme Court of Illinois. September Term, 1875.] 

An ordinance was passed by the city council on June 28, 
1875, which provided among otHer things as follows : 

"§ 17. The police force, as heretofore existing, shall con- 
tinue to be the police force until otherwise changed under 
this ordinance ; but the board heretofore known as the board 
of police, and the office heretofore known as that of commis- 
sioner of the board of police of the city of Chicago, shall 
cease to exist, and no duties shall hereafter be performed or 
powers or authority exercised in connection with said police 
force by said board, or any commissioners of the Board of 
Police of said city, after the passage of this ordinance.'* 

Appellants being police commissioners of said city at the 
time of such alleged new incorporation thereof, as aforesaid, 
filed their bill in chancery in the circuit court of Cook county 
June 30, 1875, against the mayor, the individual members of 
the common council, the comptroller and treasurer, to re- 
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strain all acts under said ordinance, upon the sole grounds 
that complainants, as such commissioners, possessed the 
only authority to control the police force, its organization, 
government, appointments and discipline, in said city, with 
the right to the custody and control of all public property, 
books, records, etc., belonging to said department, and that 
the common council had no pOwer or authority to divest 
them, by means of such ordinance, of such control, func- 
tions or custody, and confer the same upon a city marshal. 
A temporary injunction was issued, pursuant to the 
prayer of the bill, which the court afterwards, upon a gen- 
eral demurrer, dissolved, sustained the demurrer for want of 
equity, and, complainants electing to stand by their bill, it 
was dismissed by the court, and they appealed to this court. 

Mr. Justice McAllister : 

The third and last question is : Had the court of chancery 
jurisdiction to interfere with the exercise of that power? 
We are clearly of the opinion that it had not. The subject is 
purely political. The only title to relief shown by the bill 
is that arising from the mere fact of complainants being 
police commissioners, vested, as it is alleged, with the entire 
control of the police force, etc. The bill does not go upon 
the theory of any property right, but is an application to a 
court of equity to restrain the city council and other officers 
of the city from carrying said ordinance into effect, on the 
ground that it will deprive them of the functions of their 
office. It is elementary law, that the subject matter of 
the jurisdiction of the court of chancery is civil property. 
The court is conversant only with questions of property, 
and the maintenance of civil rights. Injury to property, 
whether actual or prospective, is the foundation on which the 
jurisdiction rests. The court has no jurisdiction in matters 
merely criminal or merely immoral, which do not affect any 
right to property. Nor do matters of a political character 
come within the jurisdiction of the court of chancery. Nor 
has the court of chancery jurisdiction to interfere with the 
public duties of any department of government, ' except 
under special circumstances, and where necessary for the 
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protection of rights of property. Kerr on Injunctions, 
pp. 1 and 2. 

In the case of Sherlock v. The Village of Winnetka, 59. 111. 
398, this court said: "There are some acts which a muni- 
cipal corporation, while acting within the limits of its char- 
ter, may do, without being subject to the supervision of any 
court. Such acts are those done under its legislative and 
discretionary powers." Willard's Eq. Jur. 405. 

Again, in High on Injunctions, the author says : "A court 
of equity is not a proper tribunal for determining disputed 
questions concerning the appointment of public officers, or 
their right to hold office, such questions being purely of a 
legal nature, and cognizable only by courts of law. Thus, 
equity will not interfere, by injunction, to restrain persons 
from exercising the functions of public offices, on the ground 
of the illegality of the law under which their appointments 
were made, but will leave that question to be determined by 
a legal forum, and a temporary injunction granted pendente 
lite, and, until the question of the validity of the law under 
which defendants claim their office can be determined, will 
be dissolved." Delahanty v. Warner et al. 75 111. 185. 

We are of the opinion that the demurrer to appellants' 
bill was properly sustained, and that the decree of the 
court below should be affirmed. 

Decree affirmed. 

Ace. Marshall v. Board of Managers, 201 111., 9 ; People v. Barrett, 
303 111., 99. 



MINKE V. HOPEMAN. 
87 111., 45iO. 
[Supreme Court of Illinois. September Term, 1877.] 
Mr. Justice Craig delivered the opinion of the Court : 
This was a bill in equity to enjoin a nuisance. It is alleged 
in the bill, that complainant owns and occupies a farm, con- 
sisting of 240 acres ; that he has erected thereon a dwelling 
house and out-buildings, and that the property has cost a 
large sum of money, and that he occupies the premises as a 
home for his family. It also appears, from the allegations of 
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the bill, that the defendant, a butcher by trade, purchased a 
farm adjoining the premises of complainant, on the south; 
that the house and buildings on defendant's farm are directly 
south of complainant's residence, about 30 rods distant; 
that the defendant is engaged in the business of slaughter- 
ing, on his premises, hogs, cattle and sheep, and rendering 
the tallow and lard accumulated in the prosecuting of the 
business ; that the defendant keeps a large lot of hogs on the 
premises, which are fed with the blood and ofTal and refuse 
matter derived from the business ; that said business cre- 
ated a strong, disagreeable, unhealthy and sickening stench, 
which, especially in hot weather, when the wind was south, 
was "wafted" into the dwelling house of complainant and 
was offensive and nauseating to complainant and his family; 
that in consequence of the offensive and unhealthy stench, 
members of complainant's family have been made sick ; that, 
at times, the stench was so disagreeable that the members 
of the family were compelled to leave the table and vomit; 
that the business of defendant is so conducted as to 
create disease, and it is a damage, in a pecuniary point of 
view, and depreciates the value of complainant's farm. 

The prayer of the bill is, that the defendant may be 
enjoined from prosecuting the business of slaughtering ani- 
mals or rendering tallow or lard on the premises, or withift 
such a distance of the dwelling of complainant as will create 
the nuisance complained of. 

The defendant answered the bill, and the cause proceeded 
to a hearing on the bill, answer and proofs, and the court 
rendered a decree, in substance, that the defendant be per- 
petually enjoined from carrying on or conducting the busi- 
ness in such a manner as to be- offensive to complainant, 
and injurious to him or his family in the use, occupation and 
enjoyment of his dwelling house anc^ farm. 

There is some conflict in the evidence, as is usual in a case 
of this character in regard to the extent of the sterlch caused 
by the slaughtering of animals on the premises of the de- 
fendant, in the slaughter house erected thereon for that pur- 
pose, but the decided weight of the testimony, in our judg- 
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merit, fully sustains the allegations of the bill. But, dis- 
regarding the evidence, appellant contends the decree cannot 
be sustained, and the main point relied upon to sustain his 
position, as we understand the argument, is, that a court 
of chancery will not interfere by injunction until the ques- 
tion whether a nuisance exists shall have been tried be- 
fore a jury in an action at law. 

It may be conceded that the older authorities seemed to 
favor the position of appellant, but in modern times, such has 
not been the rule, as will appear from the authorities bear- 
ing upon the question. Kerr, page 337, says : "The inter- 
ference of the court by interlocutory injunction being 
founded on the existence of the legal right, and having for 
its object the protection of property from irreparable injury 
pending the trial of the right, a man who comes to the court 
for an injunction to restrain nuisance, must be able to sat- 
isfy the court that he has a good prima facie title to the right 
which he asserts, and that there is danger of irreparable, or 
at least material, injury being done in the meantime, be- 
fore the trial of the legal right can be had." Eden on In- 
junctions, in concluding the discussion of this question, on 
page 276, says : "It is no objection to the granting of an in- 
junction, that the plaintiff has commenced an action at law. 
In one instance where this was the case, it was offered to 
discontinue the action, if necessary to entitle the parties to 
the injunction, but Lord Eldon held it immaterial." To 
the same effect is Attorney General v. Mehal, 3 Meriv. 687-. 

Wood on Nuisances, 813, declares the rule in the following 
emphatic language : "Formerly, this power (of interfering 
by injunction) was exercised sparingly, and only in extreme 
cases, at least until after the right and the question of nuis- 
ance had been first settled at law. But now, the only remedy 
for the abatement of a nuisance, except where special pro- 
vision is made therefor by statute, is in a court of equity, and 
the jurisdiction is predicated upon the broad ground of pre- 
venting irreparable injury, interminable litigation, a multi- 
plicity of actions, and the protection of rights." In Walcott 
v. Matick, 3 Stockton 204, the same principle is announced. 
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In the late case of Wahle v. Reinbach, 76 111. 383, where 
the question arose whether a court of chancery would take 
jurisdiction before it had been determined in a cqurt of law, 
by a trial before a jury, that a nuisance in fact existed, it 
was held, that where the injury resulting from the nuisance 
is, in its nature, irreparable, as, when loss of health, loss of 
trade, destruction of the means of subsistence or permanent 
ruin to personal property will ensue from the wrongiul act 
or erection courts of equity will interfere by injunction. 

This case is one in which a court of equity should, with 
more freedom, take jurisdiction to grant the relief prayed, 
than the case last cited, as here, the nuisance already exists, 
while in that case the object of the bill was to prevent a 
threatened nuisance. The injury resulting to the complainant 
and his family, here, is irreparable, if the testimony intro- 
duced on behalf of the complainant be true, and we perceive 
no ground to doubt its veracity. The complainant's resi- 
dence on account of the stench created by the defendant, 
has been rendered unsafe to occupy ; the air he formerly 
breathed in perfect security, has become, at times so com- 
pletely impregnated with poison arising from the slaughter 
house of the defendant, that the health, and perhaps the 
lives, of complainant and his family are in peril. Under 
such circumstance's, it would be a reproach upon the powers 
of a court of equity to hold the complainant was bound to en- 
dure the wrongs of the defendant until a jury should pass 
upon the facts in an action at law. 

It has also been suggested that the defendant h^s been in- 
dicted, tried, and a jury found him not guilty. We do not 
regard this fact of sufficient importance to deprive a court of 
equity of jurisdiction. On the trial of an indictment, the 
defendant would be entitled to the benefit of a reasonable 
doubt, and although the evidence might clearly preponderate 
against him, yet the jury might acquit. We are aware of no 
authority which holds that a court of equity should be con- 
cluded by a verdict in a case of that character. The bare fact 
that the statute gives a remedy by indictment, does not de- 
prive the court of its equitable powers in this class of cases. 
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Objection has also been made to the peculiar terms of the 
decree, but the decree is not liable to serious objection. It 
enjoins the defendant from conducting his business in such a 
manner as to be offensive and injurious to complainant or 
his family, in the occupation of his premises. He has the 
right to carry on his business,. but not in such a way as to 
i ijure his neighbors. He can remove his slaughter house to 
a remote part of his farm, and there conduct his business, 
if the stench should not prove injurious to others. 

The decree did not seek to deprive the defendant of the 
right to engage in or prosecute his business, but only from 
conducting it in such a manner as to be offensive and in- 
jurious to others, and in this regard it is right. 

As we perceive no error in the record, the decree will be 
affirmed. 

Decree affirmed. 

Draining a Cemetery. Barrett v. Mt. Grceiizvood Cemetery, 159 III., 
385; Robb v. Village of La Grange, 158 111., 21. 



SECTION 2.— EQUITY ^HAS NO JURISDICTION 

WHERE THERE IS AN ADEQUATE 

REMEDY AT LAW. 

WELLS V. LEMMEY. 
88 111., 174. 

[Supreme Court of Illinois. January Term, 1878.] 

Mr Justice Craig delivered the opinion of the Court : 
The appellant brought an action of ejectment against ap- 
pellees to recover a portion of the northwest quarter of sec- 
tion 3"), township 13 south, range 2 west, in Calhoun county. 
He claimed title under a patent issued by the United States, 
to Aaron K. Stiles, July 1, 1861, Stiles having conveyed to 
one Steele, and he to appellant. Appellees claim under a 
tax sale of 1840, for the taxes of 1839, and also claim twenty 
years' adverse possession. After a trial, in which appellant 
recovered, appellees filed a bill in equity to enjoin appellant 
from using the patent on a trial of the action, and that he 
be required to convey to them. On the hearing, the court 
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found that the patent had been wrongfully issued in dero- 
gation of the rights of appellees, and decreed that appel- 
lant should not use the same on trial of the action of eject- 
' ment. The facts in regard to the conveyance of the quarter 
of land in dispute, by the general government, are substan- 
tially the following. 

On the 11th day of March, 1812, warrant No. 15,828, for 
160 acres of land, issued for the services of Edward Smith as 
private in Bucklin's company, 9th regiment United States 
Infantry, was located under th-e "lottery system" in the name 
of John Smith, father and heir at law of Edward Smith, de- 
ceased, on the northwest quarter, section 35, township 13 
south, range 2 west, 4th principal meridian, Illinois. The 
patent however, issued the same day, calls for the southwest 
quarter, section 35, township 13 south, range 2 west. The 
record of the patent, which was canceled March 13, 1843, is 
for the northwest quarter, section, town and range aforesaid. 
It further appears, that one Daniel B. Bush, through mesne 
conveyances from the said John Smith, father, etc., became 
possessed of the title to said southwest quarter, section 35, 
etc., and finding that the same was fractional, containing 
only 37 95-100 acres, applied to Congress for relief, and on 
the 11th day of August, 1842, an "Act for the relief of Daniel 
B. Bush" was passed, which authorized him to relinquish 
to the United States the said southwest quarter, section 35, 
etc., and "to enter any other quarter section'' in the land dis- 
trict in which said fraction is situated, in the State of Illi- 
nois which should be liable to entry at "private sale," etc. 
See United States Statutes at large, Little & Brown's Edi- 
tion vol. 6. p. 850. In virtue of said special act of Congress 
the said Bush selected the southwest quarter, section 12, 
township 4 south, range 5, etc., Illinois and having complied 
with the conditions of said law a patent therefor was issued 
to him April 17, 1845. It further appears, that said south- 
west quarter, section 35, etc., was entered by one Bennett 
Thompson, August 17, 1835, in virtue of cash certificate No. 
3975 .and that the northwest fractional quarter, section 35, 
township 13 south, range 2 west, Springfield, Illinois, was 
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patented to Aaron K. Stiles, July 1, 1861, in virtue of war- 
rant No. 94,814, for 160 acres, issued under act of March 
3, 1855. 

It will be observed that this is not a controversy be- 
tween John Smith, the patentee, or those claiming any 
rights in the premises through or under him and a subse- 
quent grantee of the land from the government. Appellees 
claim no interest whatever in the patent title to the land; 
they base their right solely upon a tax title and adverse pos- 
session for twenty years. 

Smith, the patentee, or his grantees, find no fault whatever 
with the act of the government in granting the land to 
Stiles, in 1861. 

The first and most important question, then, that arises 
upon the record is, whether appellees have any right to 
invoke the aid of a court of equity to question the act of 
the government or its grantees, in regard to a title to land 
in which they have no interest and to which they are utter 
strangers. We have not been able to discover any tangi- 
ble ground upon which a court can hold that they have 
the right to ask the aid of a court of chancery in regard to 
the transaction. The land warrant held by Smith, was, no 
doubt, located on the northwest quarter of section 35, and 
he was doubtless entitled to a patent for that tract of land, 
but the patent issued to him for the southwest quarter of 
section 35, which he accepted, and, as we must presume, 
without objection from the fact that he subsequently con- 
veyed that quarter section to Bush and Bush, after receiving 
a conveyance, applied to Congress for relief, and obtained 
another quarter section of land in lieu of the one conveyed 
to him, on the surrender of the title obtained of Smith. When 
Smith, the patentee, conveyed the land the government 
granted to him by patent, he waived the right to claim 
title to the northwest quarter of section 35, to which he was 
originally entitled, and when his grantee. Bush, obtained 
by act of Congress another quarter, upon the surrender to 
the government of the title which he had acquired of Smith, 
he, too, waived all rights he may have had to insist upon a 
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conveyance to him of the land intended for the patentee, 
Smith. This, then, left the title to northwest quarter of sec- 
tion 35 in the government, which it had a perfect right to 
dispose of in the mode prescribed by law, and as Stiles en- 
tered the land in the manner required by law, we perceive 
no reason why he should not be protected in his purchase. 
But it is said, appellees have equities which a court of 
chancery should protect as against the patent issued in 
1861. The facts, however, that the land was returned by the 
United States to the State as having been sold, and subject 
to taxation, and sold for the non-payment of taxes, and the 
tax title acquired by appellees, and the possession of the 
land taken and held for twenty years, if such be the case, 
do not show equities in favor of appellees, cognizable in a 
court of chancery. The title to the land, whatever it may 
be, held by appellees can be proven and protected in an 
action at law, and if it be superior to that held by appellant, 
a court of law has full and ample power to settle that ques- 
tion in the action of ejectment. It is the peculiar province 
of a court of law to determine and settle questions of title, 
on the trial of an action of ejectment. If the land was sub- 
ject to taxation in 1839, and properly sold for the non-pay- 
ment of taxes in 1840, a court of law can determine that 
question as well as a court of equity. If the patent title 
was so held that twenty years' adverse possession can be 
relied upon to defeat a recovery under it, that question can 
be determined on the trial of the action of ejectment; so, 
too, the validity of the tax title can be passed upon in a 
court of law. Indeed, each and every question that will 
properly- arise under the allegations of the bill, are questions 
for a court of law and not of equity. It is true, in some of 
the deeds in appellees' chain of title, mistakes are alleged in 
the description of the premises, but it does not appear to be 
the object and purpose of the bill to correct them. The nec- 
essary parties were not before the court for that purpose, 
nor does the decree attempt to afiford any relief in that di- 
rection. The whole scope and purpose of .the bill, .so far 
as we understand it, was to transfer the trial of an action of 
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ejectment from a court of law to a court of equity. This 
cannot be done. The doctrine that where there is a com- 
plete remedy at law, a court of equity will not take juris- 
diction is so familiar and so well understood that the cita- 
tion of authorities in its support is not necessary. The de- 
cree will be reversed and the cause remanded. Decree re- 
versed. 



SEELEY et al v. BALDWIN et al. 
185 111., 211; 56 N. E. R., 1075. 

[Supreme .Court of Illinois. April 17, 1900.] 

Error to circuit court, Greene county ; Owen P. Thomp- 
son, Judge. 

Action by Jesse H. Baldwin and others against Estelle 
Seeley and others. From a judgment for plaintiff, defend- 
ants bring error. Reversed. 

Cartwright, C. J. Benjamin Baldwin executed a deed, 
dated February 24, 1858, to the defendant in error Jesse H. 
Baldwin, for 283% acres of land in Greene county, 111. ; 
conveying the same "unto the said Jesse H. Baldwin and his 
children, the legal heirs of his body, forever." The said 
grantee, Jesse H. Baldwin, filed his bill in chancery in the 
circuit court of said county, asking to have the deed con- 
strued, and, in case the court should so construe the deed 
that he had any other title than an estate in fee in the 
lands described therein, alleging that the deed was so made 
by mistake, and praying that it might be refbrmed so as 
to give him such title. When the deed was made, in 1858, 
complainant had two children, lyeonidas T. Baldwin and 
Estelle Baldwin, now Estelle Seeley, one of the plaintiffs in 
error. He had been married a second time, and after- 
wards had three children, Georgiana M. Ellis, Ida M. Greer, 
and Manford Baldwin. Complainant had mortgaged the 
lands to Edward T. North to secure a loan of $20,000, and 
the notes and mortgage had been assigned to Levi T. 
Whiteside, who had died leaving Jane Whiteside, his widow, 
and Etta Griswold,' his only child and heir at law, owners 
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of the notes and mortgage. The Rosenbaum Bros. Com- 
pany had recovered a judgment against complainant for 
$8,000. Said children, with their husbands and wives, were 
made defendants to the. bill, together with said owners of 
the notes and mortgage and judgment creditors. One of the 
defendants, the son Leonidas T. Baldwin, was insane, and a 
guardian ad litem was appointed for him, and filed the usual 
answer. Manford Baldwin and wife were defaulted, and 
the rest of the children answered, denying that there was 
any mistake in the deed, and setting up laches. Jane 
Whiteside and Etta Griswold answered, admitting the aver- 
ments of the bill, except as to the value of the land, and 
the amount of the mortgage indebtedness. After the com" 
mencement of the suit the mortgage was foreclosed, and 
there was due on it something over $13,000. The cause 
was referred to a master in chancery, to take and report 
the evidence. The court heard the cause upon the evidence 
so taken, and entered a decree finding that the words used 
in the deed were so used by mistake, contrary to the terms 
of purchase and the intent of the grantor, and decreeing 
that the deed should be reformed and corrected so as to 
have the force of a conveyance of a fee-simple absolute title 
to complainant. 

The facts proved by competent evidence were substan- 
tially as follows: Benjamin Baldwin and wife conveyed to 
his son, the complainant Jesse H. Baldwin, 60 acres of land 
and mill property in Warren county, Ohio, as a gift or ad- 
vancement. In that deed the consideration was expressed 
as follows : "In consideration of assisting Jesse H. Baldwin 
(who is my son) to make a living and better his condition 
in life, have given, and do hereby give, grant and convey to 
him, the said Jesse H. Baldwin, and his heirs, forever, the 
following tract of land and all appurtenances, which is con- 
sidered worth two thousand dollars." Complainant after- 
wards sold said property for $2,100, and with that and other 
means came to this state in 1853 to buy a farm and make a 
home. The father, Benjamin Baldwin, owned the prem- 
ises now in question, which were then unbroken prairie. 
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and low, wet land. He sold them to complainant at that 
time for $8,700 cash, which was the full market value of 
the lands. Complainant immediately took possession of the 
premises, and tilled and improved the lands. He has paid 
all taxes, and made valuable and lasting improvements. He 
built a good brick house on the premises, and outbuildings, 
and has resided on and controlled them ever since. No 
deed was made at the time of the purchase, in 1853. Benja- 
min Baldwin was a man of more than ordinary ability, and 
complainant had perfect confidence in him, and awaited his 
pleasure about a deed. Finally, Benjamin Baldwin wrote 
the deed in question, and, with his wife, signed and ac- 
knowledged it, and delivered it to the complainant. The 
deed was his own production, and the words which were 
alleged to have been a mistake on his part were put in the 
deed by him. Benjamin Baldwin died in 1864, and his will 
contained the following provision : "I have given by deed, 
in the state of Ohio, land and mill property to my son Jesse 
H. Baldwin, which he sold, and with its proceeds purchased 
most of the farm on which he now resides. The land and 
mill property, together with a piece of land which will be 
described in item 13 of this will, is all the land that I design 
to give him, to make his share equal." Item 12 of the will 
devised to complainant 80 acres of land in Greene county, 
111. On account of the improvements and advance in value ' 
of land, the lands are now worth over $20,000. 

So far as construing the deed is concerned, only legal 
titles are involved, and equity will not take jurisdiction for 
the purpose of decreeing what they are. Harrison v. Ows- 
ley, 172 111. 629, 50 N. E. 227. So far as the question of 
the alleged mistake is concerned, there is no evidence that 
there was any mistake on the part of the grantor, Benjamin 
Baldwin. The deed could not be reformed on the ground 
of mistake, except upon the allegation and clear proof that 
the mistake was mutual, and that the deed did not express 
the intention of the grantor as well as that of the grantee. 
Emery v. Mohler, 69 111. 221. The fact that the grantor 
wrote the deed, and deliberately employed the words in 
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question, is strong evidence that he intended to grant the 
character of estate conveyed by the deed. There is some 
other evidence that he did so intend, and none that he did 
not. His will shows that he regarded this land as, in the 
most part, a gift or advancement, because the purchase 
price came mainly through the Ohio property that he had 
given complainant. He probably felt that he had some 
right to limit the estate, and expressed his intention in the 
deed. There is an entire absence of evidence that the 
grantor did not intend to limit the estate precisely as he did 
in writing the deed. The fact that the full purchase price 
of the land was paid would imply that Benjamin Baldwin 
wa-s to transfer the entire legal title, and, if he had not 
done so, there might be an inference of a mistake or fraud 
on his part ; but he did convey the entire title, without any 
reservation or any reversion to him or his heirs. The bill 
does not allege any fraud on the part of the grantor, and 
there is no evidence which would justify a finding of that 
sort. The fact that complainant paid the full purchase 
price of the property would not be evidence of anything, 
except that the whole title was to be conveyed. Complain- 
ant took possession of the premises and has been in such 
possession for over 40 years, and has made valuable and 
lasting improvements, but the title which he had was in 
entire harmony with these acts. His possession, payment 
of taxes, making improvements and enjoyment of the, rents 
and profits, were incidents of the title actually conveyed by 
the deed. The finding that the words complained of were 
inserted in the deed by mistake, and contrary to the inten- 
tion of Benjamin Baldwin, is unsupported by anything in 
the evidence. The deed could not be reformed after the 
death of the grantor, and after such a lapse of time, except 
upon very clear and satisfactory evidence of the alleged 
mistake and we do not regard the evidence in this case of 
that character. The decree is reversed, and the cause re- 
manded to the circuit court for further prpceeedings in con- 
formity with the views herein expressed.. Reversed and re- 
manded. 
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BAXTER V. BOARD OF TRADE. 
83 111., 146. 

[Supreme Court of Illinois. September Term, 1876.] 
^Ir. Justice Craig delivered the opinion of the Court : 
On the 7th day of November, 1872, appellant, James Bax- 
ter, was expelled from membership in the Board of Trade of 
the city of Chicago. On the 18th of August 1874. he 
filed, in the Superior Court of Cook county, a petition for 
mandamus, in which he prayed that the board of trade might 
be summoned to appear, and show cause why a writ of man- 
damus should not be issued, requiring it to restore petitioner 
to all the rights, privileges and functions of membership in 
the board. After the petition for mandamus was filed, and 
summons issued thereon, appellant filed this bill, in which 
he prayed for an injunction to prevent the board of trade 
from interfering with the free exercise, by complainant, of 
all the rights, privileges and functions of a member of that 
body, including the right to enter the rooms and remain at 
all the meetings of the board, and transact business in buy- 
ing and selling grain and other products. The bill prayed 
that, upon a final hearing a decree should be entered, con- 
tinuing the injunction until the final determination of the 
proceedings in the petition for mandamus. 

The board of trade interposed a demurrer to the bill,- 
which the court sustained, and dissolved the injunction and 
dismissed the bill, and the complainant in the bill ap- 
pealed. 

We do not consider it necessary to a decision of this case 
to consider all the propositions which have been argued by 
appellant's counsel. The main question presented by the 
record, and, indeed, the only one necessary to be considered, 
is, whether a court of equity has jurisdiction to decree the 
relief prayed for in the bill. 

The proceeding which appellant had instituted at law to 
test the validity of the action of the board of trade which re- 
sulted in his expulsion, if he had been illegally expelled, and 
had the right to resort to the courts, would, upon a final 
trial, necessarily have resulted in restoring him to all the 
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rights and privileges of membership. Appellant did not file 
the bill in this case with the view or for the purpose of hav- 
ing the court pass upon the action of the board of trade, but 
its object was, or at least the effect of a court of equity 
assuming jurisdiction would be, to restore appellant to mem- 
bership at once, regardless of whether the expulsion was 
legal or illegal. This would be manifestly unjust. If a party 
has been excluded from the rights and privileges of a cor- 
poration, by the action of the corporation he ought not to be 
restored until it has been determined that the act of expul- 
sion by the corporation was illegal ; and yet, if the remedy 
was by injunction, as is claimed here, the effect would be 
to restore the party in the first instance, even though he 
may have been legally expelled, and leave the determ- 
ination of the legality of the act to be determined in the 
future. 

We do not understand resort can be had to the writ of in- 
junction, either directly or indirectly, to obtain affirmative 
relief. 

The decision in Menard v. Hood, 68 111. 122, is in point 
here. It was there said : "In our practice, the writ of injunc- 
tion is only called into use to afford preventive relief. It 
is never employed to give affirmative relief, or to correct 
wrongs and injuries already perpetrated, or to restore 
parties to rights of which they have been deprived." 

In Wangelin v. Goe, 50 111. 463, where the owner of a mill 
had been illegally put out of possession, he filed a bill for an 
injunction to restrain the defendants from interfering with 
his taking possession, as the appellant here filed his bill to 
enjoin the officers of the board of trade from molesting him 
in attending its meetings. The injunction was not, how- 
ever, sustained. In deciding the case it is said: "The injunc- 
tion is a preventive remedy. It comes between the com- 
plainant and the injury he fears or seeks to avoid. • If the 
injury be already done, the writ can have no operation, for 
it cannot be applied correctively so as to remove it." 

The case of Fisher v. The Board of Trade, 80 111. 85, 
was a bill in equity for an injunction, as here. The right. 
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however to invoke the aid of the court was denied. It was 
there said: "Stripped, of its redundancy, the prayer of the 
bill is, in effect, to restore appellant to his position as a mem- 
ber of the board of trade — nothing less. It must be appar- 
ent a court of chancery cannot do this. The action of the 
board is final and complete, and if it has erred in that action, 
either on the merits or has acted in a case without jurisdic- 
tion, chancery cannot afford a remedy." 

The question presented and decided in the Kisher case is 
identical with the one here involved, and we perceive ho 
reason whatever, after a careful consideration of appel- 
lant's argument, to modify or change the rule there an- 
nounced. If appellant has any remedy in the courts for his 
supposed illegal expulsion from the board of trade, his 
remedy is at law and not in equity by injunction. The ap- 
pellant, however, contends that an injunction will lie on 
account of irreparable injury, which will result to him in 
the loss of profits which he might make in the board of 
trade before the action at law can be determined. It is 
not pretended that appellant's capital or his property will 
decrease in consequence of his expulsion from the board of 
trade, but the argument is he can make large profits if he 
has the right to go on 'Change and operate as other mem- 
bers of the board do. The appellant may be able to operate 
successfully in the board of trade, and through his opera- 
tion will make large profits, and yet it by no means follows 
that a court of equity will, by injunction, annul the action of 
the board and place appellant in the full enjoyment of the* 
rights and privileges of a member, to enable hita to specu- 
late upon the rise and fall of the products of the country, 
without stopping to inquire whether the action of the board 
resulting in appellant's expulsion was legal or illegal. 
Such is no part of the office a writ of injunction should 
serve. An injunction should not be awarded in doubtful 
cases. Its use is the exercise of a delicate power, which 
should not be encouraged by courts except in clear and well 
defined cases falling within principles of equity jurisprud- 
ence, sanctioned by well adjudged precedents. As has been 
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well said : "It is the strong arm of equity, that never ought 
to be extended unless to cases of great injury, where courts 
of law cannot afford an adequate or commensurate remedy 
in damages." 

In Brown v. Newall, 2 Mylne & Craig, 568, in discussing 
the proper use of an injunction, L,ord Cottenham said : "Ex- 
treme danger attends the exercise of this part of the juris- 
diction of the court, and it is a jurisdiction which is to be 
exercised with extreme caution." 

The injury appellant may suffer in the loss of profits can 
not be regarded such an one as would justify a court of 
equity to interfere by injunction. The injury he is likely to 
receive, where the substantial allegations of the bill are 
concerned, is, more fanciful than real. At all events, we 
perceive no ground which would authorize a court of equity 
to interfere. 

The decree of the court below, will, therefore, be affirmed. 

Decree affirmed. 

Ace. People ex rel Page v. Board of Trade, 45 111., 112 ; Fisher v. 
Board of Trade, 80 111., 85 ; People ex rel Rice v. Board of Trade, 
80 111., 134; Sturgis v. Board of Trade, 86 111., 441; Pitcher v. Board 
of Trade, 121 111., 412 ; Board of Trade v. Nelson, 162 III., 431 ; Green 
V. Board of Trade, 174 111., 585; Allen v. Undertakers' Assn., 232 111., 
458. Contra. Ryan v. Cudahy, 157 111., 108. 



SECTION 3.— JURISDICTION NOT DIVESTED 

WHERE THERE IS ENLARGEMENT OF 

THE LEGAL REMEDY. 

LABADIE V. HEWITT. 
85 111., 341 

[Supreme Court of Illinois. June Term, 1877.] 

Mr. Justice Walker delivered the opinion "of the Court : 
It has been repeatedly held, that when the General Assem- 
bly gives a new remedy, by petition, under the statute, it in 
nowise affects the jurisdiction of the court of chancery 
that the new remedy is cumulative ; that the court of chan- 
cery may proceed under its original jurisdiction as though 
the cumulative remedy had not been given, unless limited 
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or restricted by statute. The court of chancery has enter- 
tained and exercised jurisdiction in cases of partition from 
quite an ancient period. Courts of law were also invested 
with jurisdiction to adjudge and make partitions, even be- 
fore it became a source of equitable relief. After chancery 
assumed jurisdiction, the courts of law continued to make 
partition, without any change in their mode of procedure. 
But the practice in the British courts of law was inconven- 
ient and cumbersome, and our General Assembly, to remedy 
the evil, gave a petition in lieu of the old writ of partition, 
and prescribed the practice thereunder. But it has never 
been supposed that, in doing so, they designed to take away 
the jurisdiction from the courts of chancery, or intended 
thereby, in any degree, to alter or amend the practice in that 
court. Hence, bills have, since the Partition act, been filed 
in chancery whenever the facts of the case have required 
such proceedings, and in doing so we are aware of no prac- 
tice that requires the proceeding to conform to the practice 
of the Partition act — in fact, the decisions of this court rec- 
ognize the chancery practice as governing such proceedings. 
Chickering v. Failes, 29 111. 304; Kester v. Stark, 19 111. 328; 
Gregory v. Cover, 19 111. 608; Walker v. I^aflin, 26 111. 472. 
The act of 1861, Sess. Laws, p. 181, fully recognizes chan- 
cery proceedings as not being governed by the Partition act, 
but being unable to avail of its provisions. 

An examination of the bill in this case clearly shows that 
it was intended as a bill in chancery for partition. Its frame 
clearly shows that to have been the primary object, and it 
must be considered as governed by chancery practice. That 
practice, in our courts, has never required such bills to be 
verified by oath, hence this objection was not well taken. 
Had the proceeding been under the statute, it would have 
been different, as the statute requires the oath. In other re- 
spects, the bill seems to be good in substance. * * * 

Ace. Schulz V. Hasse, 227 111., 156. 
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BABCOCK V. McCAMANT. 
53 111., 214. 

[Supreme Court of Illinois. January Term, 1870-.] 

Mr. Justice Walker delivered the opinion of the Court : 
This was a bill in equity, filed by appellant, in the St. Clair 
circuit court, against appellees. It alleges that on the 
twenty-ninth day of October, 1868, James McCamant ob- 
tained a judgment in the circuit court of St. Clair county, 
against appellant for the sum of $179.54 and costs of suit; 
that execution w*as issued thereon, and levied upon about 
85,000 growing fruit trees, worth $8000; that Stookey, as 
sheriff of the county, advertised the same for sale, that on 
the fourteenth day of April, 1869, and after the day of sale, 
the execution was returned by order of McCamant, and so 
endorsed ; that since the fourteenth day of April, 1869, the 
amount of the judgment was changed and raised on the 
records of the court to the sum of $271.84, all of which 
was done without any notice to appellant, or to any per- 
son on his behalf, and without leave of court, and after the 
case was disposed of and had passed from the docket, and 
the case was not re-docketed at the March term, 1869, 
and the change was made without the consent of appel- 
lant. 

That afterward, an execution was issued on the judgment 
thus altered, for $271.84, and $91.35 costs, and that $75 of the 
cost bill was charged by the sheriff for watching the grow- 
ing fruit trees, levied upon under the former execution ; that 
on the fourteenth day of June, 1869, the last execution was 
levied upon about 10,000 growing fruit trees, worth $2000, 
which were advertised for sale by Stookey, on the thirtieth 
of June, 1869 ; that appellant owns the nursery of which 
the trees levied on form a part. The bill prays that on a 
final bearing, the said judgment, execution, levy and sale 
be perpetually stayed, and McCamant be enjoined from en- 
forcing them. 

• To this bill appellees filed a demurrer, which was sus- 
tained by the court, and the bill was dismissed, and from 
that decree complainant appealed and brings the record to 
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this court, and assigns for error the sustaining of the demur- 
rer, and the dismissal of the bill. 

The dismissal of this bill must have been because the 
court below doubted the jurisdiction of a court of equity to 
afford relief. The demurrer admits that the alteration of 
the judgment was made without the consent of appellant 
to the extent of $92.30. If this was done in vacation, with- 
out authority or consent, it amounted to a forgery, and even 
if done with the consent of appellant,^ in vacation, it 
would be void and an unauthorized tampering with the rec- 
ords of the court. It is only in term time, and under order 
of the judge, that such changes can be lawfully made. The 
rights of all persons may greatly depend upon the inviola- 
ble security of the public records againSt such forgeries. 
The clerk has no more right to alter the 'record of a judg- 
ment in vacation, or in term time, without the direction of 
the court, than any other person; and if he should do 
so, he would be as criminal as if another person had com- 
mitted the forgery. 

I-^as equity jurisdiction to grant the relief sought by this 
bill ? Fraud is One of the heads of original and undoubted 
equity jurisdiction; and to alter and change the record of a 
judgment by increasing the sum for which it was rendered, 
without authority or consent, is a gross and palpable fraud, 
although it may also be a crime. In the case of Mcjilton v. 
Love, 13 111. 486, it was held, that where a judgment had 
been recovered in one of the courts of this State, on the 
transcript of the record of a judgment in another State, and 
the latter named judgment was subsequentlv reversed, 
equity would interpose to enjoin the collection of the judg- 
ment in this State. It has long been the practice, in equity,' 
to enjoin the collection of a judgment that has been paid, 
satisfied, or it has otherwise become inequitable to eriforce ; 
and our statute has recognized the right to enjoin judg- 
ments. But it is urged that the remedy was complete under 
the statute by applying to the circuit judge at chambers,* 
to order a stay of proceedings under the execution, until a 
motion to quash the execution and levy could be heard 



SEC. Ill] BABCOCK V. MC CAMANT 33 

at the next term. This may be true of the execution and the 
levy, but it is not clear that the circuit court could correct 
the judgment on a motion. But even if it could, it is more 
satisfactory and complete to grant the relief in equity. The 
facts alleged and, admitted by the demurrer, show gross 
fraud, and fraud is a matter of equity jurisdiction, and that 
court did not, lose it by the statute conferring similar juris- 
diction upon the courts of law. If, then, under the stat- 
ute, or the inherent power of a court of law to control its 
process and records, that court could correct the judgments, 
still it would not deprive equity of jurisdiction. Had the 
only relief sought been to quash the execution and set aside 
the levy, the proper course would have been to apply to the 
judge at chambers and obtained an order staying further 
proceedings until the hearing of the motion ; but the relief 
sought goes to the judgment itself, and to relieve against 
a fraud. 

The levy upon property is only prima facie evidence of a 
satisfaction ; and while the prior levy remained undisposed 
of it was irregular to issue an ordinary fi. fa. The process 
should have been a venditioni exponas, with a fi. fa. clause 
if desired. The officer, then, would, in obedience to the 
writ, have sold the property levied on under the first exe- 
cution, and if it proved insufficient then he would, as re- 
quired by the writ, have seized and sold other property 
sufficient to satisfy the judgment. 

The charge of seventy-five dollars by the sheriff for guard- 
ing trees standing and growing in a nursery, seems, unex- 
plained, to be exorbitant and highly oppressive, but that will 
be determined by the evidence on the hearing. A majority 
of the court hold, that chancery had jurisdiction to hear the 
case, and that the court below erred in sustaining the de- 
murrer and dismissing the bill, and the decree of the court 
below is reversed and the cause remanded. Decree reversed. 
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SECTION 4.— EQUITY WILL RETAIN JURISDIC- 
TION TO AWARD COMPLETE RELIEF. 

KEITH et al. v. HENKLEMAN et al. 
173 111., 137; 50 N. E. R., 692. 

[Supreme Court of Illinois. April 21, 1898.] 

Appeal from appellate court, First district. 

Bill by Frederick .Henkleraan and others against E. G. 
Keith and others. From a decree of the appellate court af- 
firming a decree for complainants, defendants appeal. Af- 
firmed. 

Magruder, J. This is an appeal from a judgment of the 
appellate court affirming a decree of the superior court of 
Cook county reforming an injunction bond from which the 
seals of the obligors had been omitted by mistake, and en- 
forcing the bond, so reformed, by assessing the damages 
recoverable under it. The bond was given upon the issu- 
ance of an injunction procured by the appellant John L,. 
Peterson in a bill filed by him against the Brabrook Tailor- 
ing Company and others to restrain the sheriff from pay- 
ing over the proceeds of the sale of the property of that com- 
pany, which he held under executions in favor of the ap- 
pellees and others. Upon this injunction bond, Peterson 
was the principal obligor, and the . two other appellants, 
Keith and Stanton, were sureties. Appellees and certain 
of the other defendants were obligees in the bond. The 
case is now here the second time. Our decision in it when 
it was here before is reported as Henkleman v. Peterson, 154 
111. 419, 40 N. E. 359. Upon the former hearing we held 
that the injunction bond, which purports by its terms to 
be a sealed instrument, might be corrected, as against the 
sureties, by adding to their signatures, seals which had been, 
omitted by mistake, and that the bond should be so cor- 
rected ; its recital showing that it was the intention of the 
parties that it .should be sealed and made sufficient. The 
judgment then entered reversed the judgment of the appel- 
late court and the decree of the superior court of Cook coun- 
ty, and remanded the cause to the latter court. When the 
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cause was redocketed in the latter court, testimony was 
taken in reference to the assessment of damages occasioned 
by reason of the injunction. A decree w*as entered fixing 
the amount of such damages, and apportioning them be- 
tween the complainants, so as to give judgment against 
the obligors on the bond for the damages occasioned to 
each of the complainants separately, and so as to relieve 
appellants from all damages or other liabilities to the other 
obligees in the bond. The damages assessed by the court 
below consist of three items, — one of $1,000, one of $808.29, 
and the third of $21, amounting altogether to $1,229.29. 
The sum of $1,000 was allowed for solicitor's fees incurred 
in procuring a dissolution of the injunction. The sum of 
$208.25 was for interest on the net proceeds of the sale of 
the property during the time the injunction was in force; 
that is to say, from January 1, 1891, to May 5, 1891, — the 
latter date being the date of the dissolution of the injunc- 
tion. The sum of $21 represented an unpaid balance on the 
bill for printing abstract and brief. 

1. The first question presented is whether the court, 
having jurisdiction to reform and correct the bond, had also 
jurisdiction to enforce the bond by assessing the damages 
occasioned by reason of the injunction, or whether it was 
necessary for the court to remit the parties to their actions, 
at law upon ,the bond to recover such damages. We are of 
the opinion that the court committed no error in assessing 
the amount of damages. It is well settled that, when a 
court of equity has jurisdiction of a cause for one purpose, it 
will retain such jurisdiction for all purposes. When the con- 
troversy requires any purely equitable relief such as will give 
a court of equity the right to act, the court will proceed to a 
determination of all the matters at issue ; and in so doing it 
may establish purely legal rights and grant legal remedies, 
which would otherwise be beyond its power. The concur- 
rent jurisdiction of equity may thus be exercised over legal 
causes of action, in order to avoid a multiplicity of suits. 
1 Pom. Eq. Jur. § 181. This principle has been applied to 
cases where equity obtains jurisdiction for the purpose of 
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reforming and correcting an instrument on account of some 
mistake and then proceeds to ascertain the damages re- 
coverable upon the instrument itself. "The court, having 
acquired jurisdiction for the purpose of reforming the in- 
strument, is not required to stop there and turn the plaintifif 
over to a new action to recover his damages, but has the 
right incidentally to give relief in damages, or in such other 
mode as justice requires." 3 Beach. Mod. Eq. Jur. § 538. 
in Bidwell v. Insurance Co., 16 N. Y. 263, which was a 
proceeding to reform an insurance policy in certain par- 
ticulars, it was held that the court was not obliged to stop 
with reforming the policy, and turn the plaintiffs over to a 
new action to recover their damages. It was there said that 
when a court of equity has acquired jurisdiction, and has 
the whole merits before it, it can proceed to do complete 
justice between the parties. In Welles v. Yates, 44 N. Y. 
625, a deed was reformed, and a decree entered against de- 
fendant for the damages caused by his cutting timber from 
the land. It was there said, "The court', having jurisdiction 
to amend the contract, thereby acquired the right incident- 
ally to give relief in damages, or in such mode as justice 
required." In Insurance Co. v. Jaynes, 87 111. 199, where a 
policy of insurance by mistake was made to expire on a 
day prior to its date, it was held that in a proceeding by 
bill in equity to correct the mistake in the policy, it was 
competent for the court in the same decree to rectify the 
mistake, and give judgment for the amount due upon the 
policy as rectified. In Insurance Co. v. Ruckman, 127 111. 364, 
20 N. E. 77, it was held, in a proceeding where the circuit 
court decreed the reformation of an insurance policy, that 
it. was proper for the court (the property insured having 
been destroyed by fire) to enter a decree in favor of the 
complainant for the amount of his loss. See, also, Insur- 
ance Co. V. Gueck, 130 111. 345, 23 N. E. 112. * * * 

After a careful examination of the whole record, and after 
a careful consideration of all the numerous points made by 
counsel for the appellants in his brief, we discover no suffi- 
cient reason for interfering with the decree of the court be- 
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low. Accordingly the judgment of the appellate court, and 
the decree of the superior court of Cook county, are affirmed. 
Judgment affirmed. 



KELLY et al. v. GALBRAITH. 
186 111., 593; 58 N. E. R. 431. 

[Supreme Court of Illinois. Oct. 19, 1900.] 

Appeal from appellate court, First district. 

Suit by Fannie D. Galbraith, executrix of William A. Gal- 
braith, deceased, against Thomas Kelly and others. From a 
judgment of the appellate court (87 111. App. 63) affirming 
a decree for complainant, defendants appeal, Affirmed. 

This is a bill filed March 5, 1895, by William A. Galbraith, 
since deceased, against the appellants, Thomas Kelly John 
Kelly, and James Kelly, composing the firm of Thomas 
Kelly & Bros., for the reformation of the lease hereinafter 
mentioned and for the correction of a mistake in the descrip- 
tion of the premises thereby demised, as hereinafter stated. 
The appellants, who- were the defendants below, filed an an- 
swer to the bill and replication was filed to the answer. Or- 
ders of reference were made to. one of the masters in chan- 
cery of the, court below, who reported conclusions of fact, 
sustaining the allegation of the bill, accompanying the re- 
port with the proofs taken by him. Hearing was had, and 
a, decree entered ordering the reformation of the lease as 
prayed, and ordering appellants to pay to appellee a certain 
sum of money for rent due by the terms of the lease, to- 
gether with interest. An appeal was taken from the decree 
of the circuit court, confirming the master's report and over- 
ruling the exceptions thereto, to the appellate court, which 
has rendered a judgment affirming the decree of the circuit 
court. The present appeal is prosecuted from such judg- 
ment of affirmance. * * * 

Magruder, J. (after stating the facts). One of the ques- 
tions of fact arising upon the trial below was whether the 
words "said store and basement being the first north of the 
Franklin street entrance" were in the lease when signed 



28 KEI^LY V GALBRAITH [CHAP. I 

by the parties thereto, or were inserted therein after the 
lease was signed by the appellants. The master, to whom 
the cause was referred by the trial court, found that these . 
words were in the lease when the appellants signed the 
same. . The circuit court confirmed the finding thus made 
by the master, and the appellate court has affirmed the de- 
cree of the circuit court. After a careful examination of the 
evidence, we are satisfied that the lower courts came to the 
correct conclusion upon this question of fact. It is unnec- 
essary to enter into a discussion of the evidence. We see 
no reason for disturbing the decisions of the lower courts 
upon this branch of the case. 

Another question of fact which arose upon the trial of the 
case was whether the wrong number of the store rented was 
inserted in the lease by mistake. By the terms of the lease 
the store rented was described as "No. 129 Franklin street," 
whereas, as a matter of fact, there was no such store as 
No. 129 Franklin street, but the store actually occupied 
was No. 123 Franklin street. The evidence shows that the 
store which was actually rented, and. which both parties 
intended to describe in the lease, was the first store north 
of the Franklin street entrance. The first store north of 
the Franklin street entrance was No. 123 Franklin street, 
and not No. 129 Franklin street. This was the store which 
appellants entered into the possession of, and which they 
occupied and paid rent for from May 1, 1892, up to Decem- 
ber 31, 1894, — a period of about two years ,and eight months. 
That the appellants intended to occupy this store, whose 
number was 123, is apparent from the fact that before they 
took complete possession of the same, and during the 
reconstruction and remodeling of the building, they went 
to the store, and suggested changes and alterations, for their 
own benefit and convenience, in the construction thereof. 
Where the premises in a deed are so described that they 
cannot be identified, the conveyance is void ; but where the 
grantee has gone into possession, and the parties have given 
a construction to their contract by the manner in which 
they have executed it, the objection of uncertainty will be 
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removed. Furinton v. Railroad Co., 46 111. 397. So in the 
case at bar the appellants, by their conduct in occupying 
the premises at No. 123 Franklin street, and paying rent 
therefor for two years and eight months, have construed the 
lease in question to be a lease of No. 123 Franklin street. 
As complainant below (the lessor named in the lease) 
and the appellants here (the lessees therein named) evidently 
contemplated the occupation of the first store and basement 
north of the main entrance on Franklin street, and as that 
store was No. 123 Franklin street, and not No. 129 Frank- 
lin, street, it is evident that the description of the property 
as No. 129 Franklin street in the lease was a mistake. The 
appellants made no objection to the location of the store 
as being further north of the corner of Franklin and Madi' 
son streets than, as they now claim, was the original inten- 
tion of the parties. They urged no complaint to their land- 
lord that they had been forced to occupy a store whose lo- 
cation was different from the one agreed upon, but, on the 
contrary, continued in possession without protest until 
the error in the number of the store was discovered in 
February, 1895. As No. 123 Franklin street, being the first 
store and basement north of the main entrance on Frank- 
lin street, was the store which the complainant in the bill 
below intended to lease, and which the appellants show by 
their conduct that they intended to occupy, the mistake 
made by the insertion of the wrong number in the lease vi^as 
a mutual mistake ; that is to say, common to both parties. 
The mistake was none the less mutual because the wrong 
number was written into" the lease in the description 
of the premises by the scriviner who prepared the lease. 
That a court of equity has jurisdiction to reform a written 
instrument upon the ground of mistake is too well settled 
to need discussion. In order, however, to justify the re- 
formation of a written instrument upon the ground of mis- 
take, three things are necessary: First, that the mistake 
should be one of fact and not of law ; second, that the mistake 
should be proved by clear and convincing evidence ; and, 
third, that the mistake should be mutual and common to 
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both parties to the instrument. Purvines v. Harrison, 151 
111. 219, 37 N. E. 705; Warrick v. Smith, 137 111. 504, 27 N. E. 
709 ; Lindsay v. Davenjiort 18 111. 375 ; Thompson v. Eadd, 
169 111. 73, 48 N. E. 174. The three requisites necessary 
to the reformation of a written instrument by the reason 
of a mistake therein, as such requisites are above designated, 
exist in the present case. The mistake here was a mistake 
of fact, and was common to both parties to the instrument, 
and is established by clear and convincing proof. 

It is claimed that the trial court erred in rendering a 
decree against the appellants for the rent due by the terms of 
the lease, which remained unpaid at the time of the rendition 
of the decree in the cause. The lease was dated February 
6, 1893, and the term for which the premises were rented 
was a term of five years, beginning May 1, 1892, and ending- 
April 30, 1897. The monthly installments of rent were 
payable in advance on the 1st day of each month. This 
bill was filed on March 5, 1895, and at the time when it was 
filed the rent was due for the months of January, February, 
and March, 1895. Clearly, the court of chancery had a right 
to enter a decree against appellants for the amount of rent 
which was due, by the terms of the lease, before and up to 
the time of the filing of the bill. Appellants claim that 
there was a remedy at law, by suit upon the lease, and that 
the appellee should have brought her action at law for the 
unpaid rent, — both that which accrued before the filing of 
the bill, and that which accrued after the filing thereof. 
The objection that the complainant in the bill had an ade- 
quate remedy at law, so far as the collection of the rent due 
was concerned, was not set up in the answer filed by the 
appellants. As the objection was not made in the answer, 
it cannot be made upon this appeal. Monson v. Bragdon, 
159 111. 61, 42 N. E. 383 ; Village of Vermont v. Miller, 161 
111. 210, 43 N. E. 975. It is well settled that if a bill of 
complaint shows any ground of equitable jurisdiction, and 
the defendant by his answer submits to the jurisdiction of 
the. court, it is then too late for him to object that the 
plaintiff has an adequate remedy at law. Stout v. Cook, 
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41 111. 447; Magee v. Magee, 51 111. 500. The defense that 
an adequate remedy exists at law can on.ly be made by 
plea or answer when the bill is good on its face. Of course, 
this rule is subject to the qualification that the subject- 
matter of the litigation and the character of the relief are 
not foreign to the power of a court of equity. Kaufman v. 
Wiener, 169 111. 596, 48 N. E. 479. Here 'the court of equity 
had jurisdiction for the purpose of reforming the mistake 
in the written lease. The subject-matter of the bill was 
not, therefore, foreign to the jurisdiction of a court of 
chancery; and hence the appellants, after submitting them- 
selves and the cause to the jurisdiction of the court will 
not be allowed at the hearing to insist that the court should 
not proceed further, upon the ground that a court of law 
could furnish an adequate remedy. The rule is well es- 
tablished that, when a court of equity has jurisdiction of a 
cause for one purpose, it will retain such jurisdiction for 
all purposes. When the controversy requires any purely 
equitable relief, such as will give a court of equity the right 
to act, the court will proceed to a final determination of all 
the matters at issue ; and in doing so it may establish purely 
legal rights and grant legal remedies, which would otherwise 
be beyond its power. The concurrent jurisdiction of equity 
may thus be exercised over legal causes of action, in order 
to avoid a multiplicity of suits. In Keith v. Henkleman, 
173 111. 137, 50 N. E. 692, it was held that the principle thus 
announced applied to cases where equity obtains jurisdiction 
for the purpose of reforming and correcting an instrument 
on account of some mistake, and then proceeds to ascertain 
the damages recoverable upon the instrument itself. In 
Keith V. Henkleman, supra, a court of equity had acquired 
jurisdiction to reform an injunction bond, and it was there 
held that it was not necessary to remit the parties to their 
remedy at law for damages, but that a court of equity might 
incidently assess such damages as were shown to have re- 
sulted from the breach. In Insurance Co. v. Jaynes, 87 111. 
199, it was held that, in a proceeding by bill in equity to 
correct a mistake in an insurance policy, it was competent 



32 KELLY V GALBRAITH [CHAP. I 

for the court in the same decree to rectify the mistake, and 
give judgment for the amount due upon the policy as 
rectified. See, also. Insurance Co. v. Ruckman, 127 111. 364, 
20 N. E. 77. The same principle has been applied in cases 
of bills to enjoin waste. Where a court of equity is asked 
to grant an injunction to prevent future waste, and where 
an account of the waste already done is prayed, the court, 
to prevent a double suit, will not only enjoin the com- 
mission of future waste, but will decree an account and 
satisfaction for the waste that has been done. Armstrong 
V. Wilson, 60 111. 226; Nelson v. Pinegar, 30 111. 473; 
1 Story, Eq. Jur. § 518. This doctrine was announced and 
enforced in the case of Stickney v. Goudy, 132 111. 213, 
23 N. E. 1034, where it was held that, if a controversy con- 
tains any equitable feature which authorizes a court of 
equity to take cognizance, that court will retain jurisdiction 
for all purposes, and establish purely legal rights and grant 
legal remedies, which would otherwise be beyond the scope 
of its authorit3^ We see no reason why the same rule does 
not apply to the case at bar. The court of equity here had 
jurisdiction to reform the lease by, means of the mistake 
made therein, and, having jurisdiction for such purpose, 
it could go on to a complete adjudication, and find the 
amount of rent due by the terms of the lease, and decree 
the payment thereof. The portion ' of the decree which 
orders the payment of the rent due grants a species of 
relief which, though primarily legal in its character, comes 
within the jurisdiction of a court of equity, because it is 
incidental and ancillary to the main relief asked for, to wit, 
the reformation of .the written instrument. * * * 

The location of the building at the northeast corner of 
Madison and Franklin streets was stated both in the bill 
and in the answer. The reformation of the lease, therefore, 
in these particulars, worked no injury to appellants. 

There was no error in the allowance of interest upon the 
overdue installments of rent. Walker v. Converse, 148 III. 
622, 36 N. E. 202; Worrall v. Munn, 38 N. Y. 148. 

We discover no error in the record which would justify 
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US in reversing the judgment of the appellate court. Ac- 
cordingly the judgment of the appellate court, affirming 
the decree of the circuit court, is affirmed. Judgment 
affirmed. 



SECTION 5.— EQUITY TAKES JURISDICTION TO 
PREVENT MULTIPLICITY OF SUITS. 

WILKIE et al. v. CITY OF CHICAGO. 
188 111., 444; 58 N. E. R. 1004. 

[Supreme Court of Illinois. Dec. 30, 1900.] 

Appeal from appellate court. First district. 

Suit by William Wilkie and others against the city of 
Chicago. From a judgment of the appellate court (88 111. 
App. 315) reversing a decree for complainants, they appeal. 
Reversed. 

Cartwright, J. William Wilkie and 78 others, as com- 
plainants, filed their bill in this case in the circuit court 
of Cook county against the city of Chicago, appellee, alleg- 
ing that they were master plumbers engaged in the business 
of plumbing in the said city, and praying for an injunction 
against the enforcement of section 1415 of the Revised Code 
of said city, requiring each master plumber to obtain a 
license, and pay a fee of $30 per year therefor ; and section 
1421 of such Code, imposing a penalty of not less than $50 
nor more than $100 for each and every offense of performing 
any plumbing work without having first obtained such 
license. The circuit court overruled a general demurrer 
of the defendant to the said bill, and granted the injunction 
asked for. The defendant was ruled to answer the amended 
bill within five days, and it was ordered that, in the event 
of failure to answer, the injunction should be made per- 
petual, and the decree stand as a final decree in the cause. 
The defendant did liot answer according to the terms of 
the order, and the injunction became perpetual, and the 
decree final. From that decree the defendant appealed. 
The appeal was heard in the branch appellate court for the 
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First district, and the decree of the circuit court was re- 
versed, and the cause remanded, with a direction to dismiss 
the bill for want of equity. This appeal is prosecuted from 
that judgment of the appellate court. 

The first question raised is whether the circuit court had 
jurisdiction, as a court of equity, over the subject-matter 
of the bill. That jurisdiction was invoked upon the fol- 
lowing facts averred in the bill and admitted by the de- 
murrer : The 79 complainants are master plumbers in the 
city of Chicago, and sue on behalf of themselves and all 
others similarly situated. There are in the city of Chicago 
900 or more master plumbers, whose interests in the ques- 
tions involved are identical, and each of whom is liable to 
prosecution under the provisions which are alleged to be 
void. The city has made demands upon complainants to 
take out licenses under said section, and ^threatens them 
with arrest if such licenses are not procured. If they con- 
tinue to engage in their avocation, the city will put its 
threat into execution, and they will be arrested for violation 
of the ordinance. Each prosecution would involve the same 
right claimed by the city against each of them. The city 
would not be civilly liable, nor held responsible for the damages 
to complainants. The authorities of the city making 
arrests are not financially responsible or able to respond 
in damages. If the master plumbers should pay the license 
fee, and bring suits to recover it, there would be required 
900 or more suits to recover money illegally obtained. 
Complainants are threatened with arrest as often as they 
enter any premises for the purpose of plying their trade, 
and their business would thereby be practically destroyed. 
The mere allegation that an ordinance is illegal wi;ll not 
confer junsaiction'TIpbn a tdurt "of "e'qtfrty "to restr ain if ; 
enforcement^ but the 'avefthents of the bilf bring this case 
within the rule recognized in City of Chicago v. Collins, 
175 111. 445, 51 N. E. 907, 49 E. R. A. 408. The compkin- 
ants are entitled to join in a suit in equity for the purpose 
of avoiding a multiplicity of suits and having the contro- 
versy settled in one hearing. The conditions upon which 
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the legality of the proposed exaction by the city depends, 
as alleged in the bill and admitted by the demurrer, are 
substantially as follows: The Revised, Code of the city 
of Chicago went into eflfect in April, 1897. The provisions 
claimed to be invalid, under which the city demands that 
complainants take out a license and pay a fee of $30 therefor, 
are as follows : 

"Sec. 1415. Any person desiring to engage in or work 
at the business of plumbing in the city of Chicago as a 
master plumber shall first, obtain a license so to do for 
each establishment or place of business to be maintained 
by him, and shall pay for such a license a fee of thirty ($30) 
dollars per year ; said license fee to be paid for during the 
month of May of each and every year." 

"Sec. 1-421. No person shall perform any plumbing work 
without having first obtained the license herein provided 
for, under penalty of a fine, upon conviction, of not less than 
fifty ($50) dollars nor more than one hundred ($100) dollars 
for each and every offense." 

Shortly after said Revised Code took effect, the legislature 
passed the following act (Laws 1897, p. "379) : 
"An act to provide for the licensing of plumbers and to 

supervise and inspect plurtibing. 

"Section 1. Be it enacted by the people of the state of 
Illinois, represented in the general assembly : That any 
person now or hereafter engaging in or working at the busi- 
ness of plumbing in cities or towns of 5,000 inhabitants 
or more, in this state, either as a master plumber or em- 
ploying plumber or as a journeyman plumber, shall first 
receive a certificate thereof in accordance with the provisions 
of this act. 

"Sec. 2. Any person desiring to engage in or work at the 
business of plumbing, either as a master plumber or em- 
ploying plumber, or as a journeyman plumber, shall make 
application to a board of examiners hereinafter provided 
for, and shall, at such time and place as said board may 
designate, be compelled to pass such examination as to his 
qualifications, as said board may direct ; said examination 
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may be made in whole or in part in writing, and shall be 
of a practical and elementary character but sufficiently strict 
to test the qualifications of the applicant. 

"Sec. 3. That there shall be in every city, town or 
village of 10,000 inhabitants or more a board of examiners 
of plumbers, consisting of three members, one of which 
shall be the chairman of the board of health, who shall be 
office (ex officio) chairman of said board of examiners; 
a second member, who shall be a master plumber, and a 
third member, who shall be a journeyman plumber. Said 
second and third members shall be appointed by the mayor 
and approved by the council or by the board of trustees of 
said town or village within three months after the passage 
of this act for the term of one year from the first day of May 
in the year of appointment, and thereafter annually before 
the first day of May, and shall be paid from the treasury 
of said city, town or village the same as other officers in 
such sums as the authorities may designate. 

"Sec. 4. Said board of examiners shall, as soon as may 
be after the appointment, meet and shall then designate 
the times and places for the examination of all applicants 
desiring to engage in, work at, the business of plumbing, 
within their respective jurisdiction. Said board shall ex- 
amine said applicants as to their practical knowledge of 
plumbing, house drainage and plumbing ventilation, and, 
if satisfied of the competency of such applicants, shall there- 
upon issue a certificate to such applicant, authorizing him 
to engage in, or work at, the business of plumbing, whether 
as master plumber, or employing plumber, or as a journey- 
man plumber. The fee for a certificate for a master 
plumber, or employing plumber, shall be five dollars ; for 
a journeyman plumber it shall be one dollar. Said certifi- 
cate shall be valid and have force throughout the state, and 
all fees received for said certificates shall be paid into the 
treasury of the city, town or village where said certificates 
are issued. 

"Sec. 5. Each city, town or village in this state having 
a system of water supply or sewerage shall, by ordinance 
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or by-law, within three months of the passage of this act, 
prescribe rules and regulations for the materials, construc- 
tion, alteration and inspection of all plumbing and sewerage 
placed in, or in connection with, any building in such city, 
town or village ; and the board of health or proper author- 
ities shall further provide that no plumbing work shall be 
done, except in case of repairing leaks, without a permit 
being first issued therefore, upon such terms and conditions 
as such city, town or village shall prescribe. 

"Sec. 6. All persons who are required by this act to take 
examinations and procure a certificate as required by this 
act shall apply to the board in the city where he resides or 
to the board nearest his place of residence. 

"Sec. 7. Any person violating any provisions of this act 
shall be deemed guilty of a misdemeanor and be subject to 
a fine of not less than five dollars ($5.00) nor exceeding 
fifty dollars ($50.00) dollars for each and every violation 
thereof, and his certificate may be revoked by the board of 
health or proper authorities of said city, town or village. 

"Sec. 8. All acts and parts of acts inconsistent herewith 
are hereby repealed." 

In pursuance of the provisions of said law, the city of 
Chicago, on January 31, 1898, passed an ordinance entitled 
"An ordinance creating a board of examiners of plumbers 
and providing for the examination and certification of 
plumbers." This ordinance follows and conforms to the 
provisions <^i said law, and creates a board of examiners, 
who are required to examine applicants and issue certificates 
as provided by said law. The ordinance provides for a 
secretary at a salary of $1,500 per year, and also for the 
payment of annual salaries of $1,500 each to the plumbers 
who are members of said board. It also imposes a penalty 
of not less than $5 nor more than $50 upon any person 
violating, disobeying, neglecting, or refusing to comply with 
the ordinance. There is .a proviso to the ordinance that a 
certificate issued under it shall not entitle a master plumber 
or employing plumber to engage in his business in the city 
of Chicago until he has obtained a license under the pro- 
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visions of section 1415 of the Revised Code. The mayor 
appointed a master plumber and journeyman plumber as 
members of the board of examining plumbers, and the 
board was organized with said members and commissioner 
of health and a secretary. The complainants each received 
a certificate as master plumber after an examination by the 
board of examiners, and each paid into the treasury of the 
city a fee provided by said law. The complainants, by their 
bill, claim that the proviso in the ordinance that section 1415 
shall remain in force, and that persons holding certificates 
from the examining board shall not be permitted to engage 
in the work or business of plumbing in the city of Chicago 
without an additional license and the payriient of $30 
therefor, is null and void. 

A city has no inherent power to license any occupation, 
or to exact a license fee from any person. The power to 
do so must be found in its charter, and it must be either 
expressly given or be a necessary incident to the carrying 
out of a power so granted. The power must be plainly and 
unmistakably authorized by the legislature. In this case 
the power to enact sections 1415 and 1421 is claimed by 
virtue of clause 66 of section 1 of article 5 of the act for 
the incorporation of cities and villages, which gives the 
city council power "to regulate the police of the city or 
village, and pass and enforce all necessary police ordi- 
nances" ; and clause 78 of the same section, which author- 
izes the council "to do all acts, make all regulations which 
may be necessary or expedient for the promotion of health 
or the suppression of disease." If a city council attempts 
to exercise the. powers so conferred, it is, of course, neces- 
sary that there should be some substantial relation between 
the means. employed and the end authorized by the charter. 
An ordinance passed in fullfillment of the objects embraced 
within the provisions in question must have some tendency 
to promote the public health, morals, security, comfort, and 
welfare or to suppress disease. So far as this record shows, 
there was no connection whatever between the ordaining by 
the city council of sections 1415 and 1421 and the police power 
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or the promotion of health or the suppression of disease. The 
bill to which the demurrer was interposed sets out the sections 
already quoted, and they are the only ones before us. The re- 
quirement of a license, with the exaction of a license fee, may 
be a proper and convenient means of regulating the business; 
but, if there was any provision of the ordinance, in con- 
nection with the license under section 1415, designed to piro- 
mote health or suppress disease, or coming within the 
exercise of the police power, it does not appear. Manifestly, 
it does not improve the health of the public or suppress 
disease, to collect $30 from a plumber. There is no more 
relation between the public health and the collection of $30 
from a person engaged in plumbing than there would-be 
from a person engaged in any other business or occupation 
which in no way affects the public health. So far as the 
record shows, the city has done nothing except make a 
demand for $30 per year from each plumber, and there 
is not a trace of regulation for the public health or comfort 
or suppression of disease in the provision. As a mere ex- 
action of money could not have the slightest tendency 
towards the ends contemplated by the clauses of' the charter 
relied upon, the demurrer could not be sustained on the ground 
that such exaction was an exercise of the powers conferred 
by such clauses. The city has no power to tax the oc- 
cupation of plumber, and does not claim to have such power. 
If, however, the city ever had power to exact a license fee 
of $30 for the regulation of the business of plumbing, that 
power was taken away by the above law, which went into 
force July 1, 1897. The power to regulate such a business 
and to grant a license therefor resides in the legislature, 
which may grant a license directly, or confer the right 
upon a city. While the legislature may delegate the power 
to municipalities to grant a license for a particular occu- 
pation and to exact a license fee, they may at any time 
take away such power, or resume the exercise of it them- 
selves. The legislature may repeal or amend any provision of 
the act for the incorporation of cities and villages at their 
pleasure, and, if the provisions of the act of 1897 are incon- 
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sistent with the power claimed by the city, they will operate 
as a repeal or amendment of the charter to that extent. 
The law in question authorizes cities to provide rules and 
regulations for materials, construction, alterations, or in- 
spection of all plumbing and sewerage for the protection 
of the public health ; but it provides for a certificate to' be 
issued by a board of the city to a plumber "authorizing him 
to engage in or work at the business of plumbing, whether as 
ma,ster plumber or employing plumber or as a journeyman 
plumber." The law further provides that "said certificates 
shall be valid and have force throughout the state." By 
this law the legislature have prescribed the test which shall 
enable a person to engage in the business of plumbing, 
and the city, by its proviso, has prescribed another and 
additional test. The. legislature, by the law, say he is au- 
thorized to work at his trade throughout the state if he has 
the required certificate. The city of Chicago, by the pro- 
viso to the ordinance passed in pursuance of that law, says 
that he shall not work at his trade in that city except by 
paying $30 additional and receiving another license. The 
city as a subordinate political authority, cannot interfere 
with the validity or force of the license issued by its board 
under the law. That these provisions are inconsistent is 
plain. The law of 1897 controls the entire subject. 

It is insisted that the term "certificate," used in the 
law, does not mean a -license, and therefore the provisions 
are not inconsistent. The object of the act is to be stated 
in its title, and one of its purposes is there declared to be 
the "licensing" of plumbers. The certificate, by express 
terms, authorizes the recipient to engage in the business 
of plumbing. A certificate or paper having that effect is 
a license, which, in its general sense, is an authority to do 
something which, without such authority, is prohibited. 
Webster defines a license to be a formal permission from 
proper authorities to perform certain acts or carry on a 
certain business, which, without such permission, would 
be illegal. The certificate is within that definition, and is a 
license. 
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Authorities are cited in support of the undoubted rule 
that the same act may be an offense under a statute, and 
also under an ordinance. But this case does not depend 
upon that question. The question here is whether the 
city of Chicago can deny a plumber a right which the statute 
gives him under the license issued by its examining board. 
Complainants hold licenses from the city of Chicago author- 
ized by law, which constitute valid authority for doing the 
•very act which the city proposes to punish them. We think 
that the circuit court'was right in over-ruling the demurrer. 
The judgment of the appellate court is reversed, and the 
decree of the circuit court is affirmed. Judgment reversed. 



CITY OF CHICAGO v. CHICAGO CITY RY. CO. et al. 

222 111., 560; 78 N. E. R., 890. 

[Supreme Court of Illinois. Oct. ZZ, 1906.] 

Appeal from Circuit Court, Cook county; J. W. Mack,- 
Judge. 

Bill by the Chicago City Railway Company and others 
against the city of Chicago to enjoin the enforcement of a 
city ordinance and to restrain the prosecution of certain 
suits for the recovery of penalties. From a decree in favor 
of complainants, defendant appeals. Bill dismissed. 

Cartwright, J. On October 23, 1905, the city council of 
the city of Chicago, appellant, passed an ordinance amend- 
ing sections 1958 and 1959 of the Revised Municipal Code 
of the city so as to read as follows : 

"1958. (Comfort and Safety of Passengers.) It shall be 
unlawful for any person or corporation owning, leasing, or 
operating any street railway cars, or other vehicle for the 
transportation of passengers for hire, within the city of 
Chicago, to permit any car or other such vehicle to be in 
use or to be operated on any of the public streets or ways 
of said city unless the average temperature within such 
car be maintained at not lower than fifty degrees Fah- 
renheit; nor unless said car shall be reasonably clean, 
disinfected, and so ventilated as to be as free as practicable 
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from foul or vitiated air; nor unless said car contains a 
standard Fahrenheit thermometer, in good order, securely 
fastened to the wall of the car, near the center thereof, 
on the opposite side from the stove or heater, if there 
be one, and so placed as to give the average temperature 
of said car and be conveniently visible for examination by 
the passengers thereon ; nor unless there be maintained in 
said car, in a position conveniently accessible to passengers, 
a copy of this section so posted that it may be conveniently 
read by the occupants of the cars, together with a statement 
that passengers are invited to report violations of this sec- 
tion to the commissioner of public works at the city hall;, 
nor unless the track upon which such car is operated, and 
the car itself, are in such condition as to insure and provide 
the reasonably safe, convenient and comfortable transporta- 
tion of its passengers, without unnecessary noise of jolting 
and without danger to their safety and comfort by reason 
thereof; nor unless there shall be furnished a sufficient num- 
ber of cars, on each separate line, to carry passengers com- 
fortably and without overcrowding, and which cars shall 
be run upon a proper and reasonable time schedule, a copy 
of which, shall, upon request, be furnished to the commis- 
sioner of public works ; nor unless each car on each separ- 
ate line, except in case of a blockade or other unavoidable 
interruption of traffic, when it once starts on its trip, shall 
be run to such terminus of said line as is designated on said 
car without switching back before reaching said terminus, 
if there are any passengers on said car who desire to be car- 
ried to such terminus." (He're follow provisions excepting 
grip cars from the provision as to temperature, and other 
things not material in this case.) 

"1959. (Penalty.) Any person, firm, company or cor- 
poration who shall be guilty of violating any of the pro- 
visions of the preceding section shall be fined not less than 
$25 nor more than $100 for each car operated in violation 
of this law, and each day of operation of such car shall be con- 
sidered a separate offense/' 

The Chicago City Railway Company and the receivers 
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of the Chicago Union Traction Company, appellees, filed 
their bill in this case in the circuit court of Cook county- 
praying the court to enjoin appellant from enforcing said 
ordinance so far as it is designed to compel them to furnish 
a sufficient number of cars to carry passengers comfortably 
and without overcrowding, from prosecuting suits against 
them to enforce the payment of any penalty for any alleged 
violation of the provision in question, and from bringing any 
further suits or taking any steps or proceeding whatsoever 
thereunder. * * * 

A court of equity will not stay the enforcement of an 
ordinance upon any legal grounds, but the defendant must 
have some equitable, right which can only be recognized 
by that court. Litigation commenced in a court of compe- 
tent jurisdiction should be allowed to proceed to a final 
conclusion in that court, and for a court of equity to take 
jurisdiction to decide a suit upon a ground equally avail- 
able in a court of law would be obvious error. That is 
especially true of a case like this, as was pointed out in 
Poyer v. Village of Des Plaints, 133 111. Ill, 13 N. E. 819, 
5 Am. St. Rep. 494. The court there said that nothing 
could be more detrimental to society and provocative of 
violations of law than for courts of equity to interfere by 
injunction and thereby protect repeated acts in violation of 
ordinances ; that, while the injunction continued, the func- 
tions of municipal government would be suspended and ir- 
reparable injury might thereby ensue. One forcible reason 
pointed out for noninterference was that, if it should at 
last be determined that the ordinance was valid, the court 
of equity would be powerless to enforce its provisions or 
enforce the penalties denounced against its violation, but 
must remit the case to the court of law. All that the court 
could do would be to prevent, for a time, the exercise of the 
functions of government. 

The ordinance in this case is within the powers con- 
ferred upon the defendant, and it has for its object the 
laudable purpose of protecting the traveling public against 
discomfort, annoyance, and dianger. It is designed to pro- 
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mote the public comfort, safety, and health by preventing 
the overcrowding of cars, and it should be sustained if it 
is legally possible to do so. To grant an injunction and 
prevent the prosecution of offenses against the ordinance 
during the progress of a charrcery cause would be to render 
the municipal authorities helpless in the discharge of their 
public duties and suspend their legitimate functions, con- 
trary to public policy and public interest. At the end of 
such a suit the court would have no right to determine 
whether the complainants have been guilty of any infrac- 
tions of the ordinance or to impose any penalty upon them. 
If the city should be found to be in the right and the ordi- 
nance valid, all that the court could do would be to dismiss 
the bill and send the parties back to a court of law. In such 
a case a court of equity would not be warranted in inter- 
fering unless it is clearly necessary to the protection, of 
some right recognized only by courts of equitable jurisdic- 
tion. The provision of the ordinance involved in the Case 
of Poyer v. Village of Des Plaines, supra, declaring public 
picnics and open-air dancing to be nuisances, was void, and 
was so held by the court of law (Village of Des Plaines v. 
Poyer, 133 111. 348; 14 N. E. 677; 5 Am. St. Rep. 534), but 
vas held that equity would not interfere to restrain 
prosecutions under it. The reasons set up for asking a 
court of equity to interfere was that seven suits had been 
begun for violations of the ordinance, and that the ordi- 
nance was void, but those facts were not regarded as any 
justification for an appeal to equity. The court quoted 
from the decision in West v. Mayor, 10 Paige (N. Y.) 539, 
to the effect that the question of the validity of an ordi- 
nance does not properly belong to a court of equity where 
the complainants have a perfect defense at law if the ordi- 
nance is invalid, and that it would be a usurpation of power 
for such a court to draw to itself the settlement of such 
questions when their decision is not necessary in the dis- 
charge of the legitimate duties of the court. It must ap- 
pear, not only that the acts complained of are unauthor- 
ized and injurious, but that .they are of such a character 
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that proceedings at law will not afford adequate and full 1 
relief. Gartside v. City of E. St. Louis, 43 111. 47. ^ 

In the bill in this case no facts are stated which would 
constitute an irreparable injury to complainants. Many 
suits have been instituted, but the imposition of many pen- 
alties for many violations of an ordinance does not arnount 
to irreparable injury. An offender cannot, by multiplying his / 
offense, invoke the aid of a court of equity. Moses v. Mayor/ 
of Mobile, 52 Ala. 198. If a court could take jurisdiction 
of a bill to declare an ordinance void because of the numer- 
ous prosecutions under it, a complainant would be able to 
confer jurisdiction by repeating his offense, and of course 
that could not be so. The fact that a great many suits 
had been brought against a single party was regarded as 
a sufficient cause for enjoining the prosecution of all the 
suits but one in the case of Third Avenue Railroad Co. v. 
Mayor of New York, 54 N. Y. 159. The city had brought 
77 suits in a justice's court to recover penalties for violat- 
ing city ordinances concerning the running of cars without 
a license. The railroad company brought its suit to secure 
an injunction against all of the suits except one, and offered 
to abide the final decision of that one. The relief was 
granted upon the ground that a justice's court had no power 
to consolidate the actions. But this court held a different 
doctrine in the case of Chicago, Burlington & Quincy Rail- 
road Co. V. City of Ottawa, 148 111. 397; 36 N. E. 85. In 
that case there were prosecutions before a justice of the 
peace for violations of an ordinance, and appeals were taken 
from judgments rendered Ten other suits were begun, re- 
turnable on successive days. Sundays excepted, and the 
prayer of the bill was that the defendant be restrained from 
prosecuting under the ordinance, and for a temporary writ 
restraining the city from prosecuting any other suits except 
the two then pending on appeal' in the circuit court. The 
court held that every question arising in the suits could 
be settled and determined on the trial of a case in the cir- 
cuit court, which was entirely competent to decide whether 
the ordinance was valid or not, and that the circuit court 
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was right in refusing to enjoin the prosecution of any of the 
suits. In this case all the questions can be finally settled 
in an action of debt in the circuit court, or upon appeal 
from a justice's judgment. Even if the controversy would 
not be finally settled in one suit against each complainant, 
this bill could not be maintained on the ground that it is 
a bill of peace to put an end 'to unnecessary and vexatious . 
litigation. In such a case the rights of the parties must be 
finally adjudicated in a court of law. In cases where one I 
judgment is not conclusive in a subsequent suit, equity will 
sometimes interfere to prevent litigation which has become 
useless and unavailing, but the question must first be 
determined in at least one action at law. T he court will 
never entertain a bill of peace so long as the right of the 
cgraplain ant is un cert aiji . 

There are cases in which a court of equity will interfere 
to enjoin the enforcement of an ordinance for the reason 
that a multiplicity of suits will be prevented thereby, and 
it is argued that this is such a case. The bill is filed by two 
complainants, who say that they also ask relief for all others 
similarly situated. The facts stated, however, do not show 
that any other persons or corporations are similarly situ- 
ated. It appears from the bill that the complainants serve 
practically the whole city of Chicago; that the population 
served by them is upwards of 2,000,000; and that, with the 
exception of 12 other lines operating in outlying districts 
and not owning down-town terminals, they are the only 
persons or corporations furnishing street railway trans- 
portation. It does not appear that the few other persons 
or corporations operating in outlying and sparsely settled 
districts do not furnish a sufficient number of cars, or that 
there is any necessity in such districts for overcrowding, 
or that overcrowding cars is permitted, or that any 
prosecution has been begun or threatened against any other 
person or corporation, or that any other person or corpora- 
tion has suffered, or will sufifer, any hardship, or make any 
complaint whatever of the ordinance or its provisions. The 
case is not at all like one where a license is required for 
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carrying on an occupation or business where the inference 
is that those engaged in the occupation or business will be 
required to procure the license and pay the fee therefor. 
The bill sets up conditions respecting these complainants 
and their business which could have no application to any 
other party, and it is clear that the controversy is between 
the two complainants and the defendant. There is nothing 
in the bill to justify the assertion that they represent a class 
and the bill shows that the supposed class is not numerous. 
Under the rule that equity will sometimes intervene t(? 
prevent a multipHcity of suits, it was held in the City of Chi- 
cago V. Collins, 175 111. 445; 51 N. E. 907; 49 L. R. A. 408; 
67 Am. St. Rep. 224, that 373 complainants, suing in behalf 
of themselves and between 200,000 and 300,000 others simi- 
larly situated, could maintain a bill to enjoin the enforce- 
ment of an ordinance requiring an annual license fee. That 
was a case where a license was required, and a fee exacted, 
from the complainants and all others who made use of means 
of travel in the city of Chicago. They were all similarly 
situated. The case of Wilkie v. City of Chicago, 188 111. 444, 
58 N. E. 1004, 80 Am. St. Rep. 182, was a similar one. 
In that case 78 complainants filed a bill in behalf of them- 
selves and 900 or more others from whom the city of Chicago 
exacted a license fee for pursuing their occupation. Another 
case where it was held that a court of equity might prop- 
erly interfere was Spiegler v. City of Chicago, 216 111. 114, 
74 N. E. 718, where complainants, on behalf of themselves 
and 3000 or 4000 other persons engaged in the same business 
as themselves, joined in a bill to prevent the enforcement 
of an ordinance licensing and regulating that business. In 
all of those cases there was actual application of the 
ordinance to numerous persons, all of whom were in like 
situations. In the case of German Alliance Ins. Co. v. Van 
Cleave, 191 111. 410, 61 N. E. 94, 42 corporations, who were 
complainants filed a bill to enjoin the defendant from pay- 
ing over to the State Treasurer moneys collected from them 
as a tax. It would have required at least 42 suits to ac- 
complish the purpose of the bill, and the facts and law 
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in each case would have been exactly the same. It was 
held that the case was a proper one for the exercise of 
equitable powers. In the case of North American Ins. Co. 
V. Yates, 214 111. 272, 73 N. E. 423, a bill was filed by the 
insurance superintendent against 20 companies and 33 indi- 
viduals to enjoin them from transacting the business of fire 
insurance without complying with the law. It was held 
that in such a case equity might interfere. Plainly there is 
no similarity between those cases and this case in which 
two complainants operating in different parts of the city 
and furnishing practically all the street railway service 
for the city of Chicago, claim the right to maintain a suit 
in equity to settle the question of the validity of this ordi- 
nance for the reason that there are other persons and corpo- 
rations operating lines of street railway in outlying dis- 
tricts where perhaps the difficulty is not so much to prevent 
overcrowding cars as to fill them with passengers. So far 
as appears from the bill, the only real dispute is between the 
two complainants and the defendant, and the rights and 
interests of numerous parties are not involved. 

The Decree of the circuit court is reversed, and the bill 
dismissed. 

Bill dismissed. 



CHAPTER 11. 
THE MAXIMS OF EQUITY. 



SECTION 1.— EQUITY REGARDS THE SUBSTANCE 
RATHER THAN THE FORM. 

FRINK V. COLE. 
5 Gilm. (10 111.) 339. 

[Supreme Court of Illinois. December Term, 1848.] 
Bill in Chancery, in the Peoria circuit court, filed by the 
appellee against the appellants, the material portions of 
which are stated in the opinion of this court. After various 
proceedings in the circuit court, a joint decree was rendered 
at the October term, 1845, in favor of the complainant below, 
and against all of the defendants in the suit, for the sum of 
$2356.38. 

Trumbull, J. Cole a former owner of the steamboat Fron- 
tier, after having parted with his interest therein, filed his bill 
against the appellants and others, the owners of said boat, for 
the purpose of recovering for his services as captain, and also 
for advances by him made over and above his proportion while 
interested in said boat. 

The bill states that at the time complainant became inter- 
ested in the boat, she was lying at St. L,ouis, undergoing 
repairs, and the bill of sale to Cole, which purports to be 
in consideration of $1135, contains this stipulation : "That 
if, in payment of the charges and expenses in putting said 
boat in repair, said Cole pays more than his share and pro- 
portion of said expenses, he shall be allowed the sum of 
twelve per cent, interest per annum thereon." On the same 
day that Cole purchased an interest in the boat (Dec. 24th, 
1839), the other owners executed to him an instrument of 
writing which is also signed by Cole, whereby he is appointed 
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captain of the boat, required to repair to St. Louis, super- 
intend the repairs and take the management thereof, keep 
an account of receipts and expenditures, etc., for which 
services as captain, he was to receive the sum of one hun- 
dred dollars per month, to be paid in equal proportion by 
the owners of the boat. 

The bill further alleges that Cole, in pursuance of the con- 
ditions in said bill of sale and appointment as captain, took 
charge of said boat, and performed the duties of captain for 
the space of four months and ten days, and thereby became 
entitled to the sum of $433.33 for his services, three-fourths 
of which was chargeable to the defendants to said bill ; that 
he paid out of his private funds for repairs, the sum of 
$1673 before the creditors of the boat would sufifer her to 
leave St. Louis, and afterwards, and while he acted as cap- 
tain, out of the earnings of said boat he paid ,for repairs 
about $4,500 ; that the earnings of said boat amounted to 
about $5000, "and the expenses to about $2000 during the 
said time, part of which were unpaid, and that all the earn- 
ings of the boat were paid out for the repairs and expenses 
thereof; that some time in June, 1840, the complainant sold 
to Martin O. Walker, one of the defendants, his interest 
in said boat, and executed to him a deed or bill of sale of 
the same for about $500 ; that at the time of complainant's 
purchase of an interest in said boat, he executed to the 
other owners thereof his note for $1125, with $125 indorsed 
thereon, and that at the time of the sale to Walker, said 
note was delivered up to complainant to be canceled, so that 
he never received but $500 for his advance of $1673 for re- 
pairs upon said boat, and also for his services as captain. 

The bill waives the necessity of answers under oath, calls 
upon defendants to produce the account books of the boat 
to be used as evidence in cause, and prays that defend- 
ants be compelled to pay complainant such sum as may be 
found to be due, and for general relief. The bill contains 
many other allegations, but as no questions arise upon the 
other branches of the case, it is unnecessary to notice them. 

The defendants, Frink & Walker, in their answers, admit 
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the sale to Cole, and his appointment as Captain, but deny 
that he paid out of his private funds for repairs $1673, or 
that he had not been paid all sums due him for acting as 
captain, and allege that whatever he paid out of his pri- 
vate funds had been re-paid by the boat and her owners; 
admit the sale by complainant to Walker, but allege the 
consideration thereof to have been not only $500, but also 
the complainant's note for $1135, with a credit of $125 in- 
dorsed thereon ; make the bill of sale from Cole to Walker 
an exhibit ; and assert that by said bill of sale, it was under- 
stood and agreed by the complainant that all his claims on 
said boat or her owners were transferred. to said Walker. 

Upon a hearing of the case upon bill, answers and depo- 
sitions, the court decreed that the defendants, Frink, Walker, 
Fowler and Bingham were the owners of one-half of the 
boat, Garrett of one-fourth and the complainant of the other 
fourth, from the time complainant purchased till his sale to 
Walker, and directed it to be referred to a special commis- 
sioner or master to take and state an account between the 
parties. 

The only evidence before the master in reference to the 
state of the accounts between the parties, was the account 
books of the boat, which showed upon their face that the 
account of A. S. Cole was balanced, but the last item, upon 
the debtor side of the account, as well as several other 
items both upon the debtor and credit side, were proved to 
be in the handwriting of Walker. The last item upon the 
debtor side was as follows : "June 2, 1840. Bal. advances 
by A. S. Cole, assigned to M. O. Walker, $1775.35." The 
master in stating the account between the parties, rejected 
this last item, though he admitted all the other items in 
Walker's handwriting immediately preceding, amounting 
upon the debtor side to $397.43, and upon the credit side 
to $502.19. The master, in his report, stated that he had 
not taken into consideration the last item, said to be in 
Walker's handwriting, "not supposing the fact of the as- 
signment of said balance of account due Cole to said Walker 
to have been referred to him to ascertain." The defend- 
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ants appeared before the master and excepted to his report, 
because he omitted the item of $1775.35, in stating the ac- 
count between the parties, but the exception was disallowed 
by the master, and his report subsequently approved by the 
court, and a decree entered requiring defendants jointly to 
pay the complainant the sum of $3356.38, being three-fourths 
the amount advanced by Cole, and interest at twelve per 
cent., and also, three-fourths the amount due from the 
boat for his services as captain. 

The decree is manifestly errroneous in being entered 
against the defendants jointly. The defendants being joint 
owners, were severally liable, if at all, to the extent of their 
interests and no further; and a joint decree against all, 
when their interests were different, was clearly wrong; but 
the decree could and would be modified in this respect, if 
it were otherwise correct. * * * 

Howell, adm. v. Moores, 127 111., 67. 



BEACH V. SHAW. 

57 111., 17. 

[Supreme Court of Illinois. September Term, 1870.] 

Mr. Chief Justice Lawrence, dqlivered the additional 
opinion of the court, on the rehearing : 

The foregoing opinion, of September term, 1870, having 
been again considered by the court, on the re-argument 
allowed in this case, we see no reason for changing the 
views therein expressed.' The counsel for appellee seems, 
from his argument, to misapprehend the position taken in 
the opinion. He cites various authorities for the purpose 
of showing that the holder of the legal estate under the 
mortgagor, is the proper complainant in a bill to redeem, 
and that it is immaterial, whether he holds such estate as 
a trustee for others, or claims it in his own right by a con- 
veyance from the mortgagor made without consideration. 
This proposition we have had no intention of denying, and 
it is hardly necessary to cite authorities in its support. 

But the complainant in this case is asking something 
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more from the court than its aid in the exercise of a plain 
right of redemption from an unforeclosed mortgage. He is 
also asking us to set aside a sale made some ten years be- 
fore filing his bill, on the ground of an irregularity in the 
mode of conducting it, that is shown not at all to have 
affected its fairness, and at which sale a third person be- 
came the purchaser in perfect good faith, paying for the 
property a sum of money that, added to his own incum- 
brance, considerably exceeded its value, and receiving im- 
mediate possession in which he has been undisturbed until 
the filing of this bill. In this case, we should have prob- 
ably held a delay of ten years in questioning the sale would 
have been, of itself, in view of the peculiar circumstances, 
a sufficient reason for not setting it aside, if that fact had 
been raised by the appellant in his answer, as required by 
the case of School Trustees v. Wright, 12 111. 441, an 
authority we are reluctant to overrule, but with which we 
are not altogether satisfied when applied in cases which 
the laches appears on the face of the bill. Now, while we 
concede, as claimed by appellee's counsel that a grantee of 
the mortgagor, whether claiming as a trustee for others or in 
his own right, and whether a purchaser for value or a mere 
volunteer, would have the same right to set aside the former 
sale as the mortgagor himself, yet it by no means follows 
that a court of equity would set it aside for the benefit of 
one who has acquired the naked title of the mortgagor in the 
mode disclosed by the present record. This mode is suffi- 
ciently explained in the former opinion. He paid nothing. 
His name was used merely because he was the clerk of the 
assignee. What became of the other property, in connec- 
tion with which this was sold enmasse, does not appear. 
But the assignee, probably regarding this property as lost 
by the foreclosure, neglects to take from the complainant, 
his clerk, an assignment of the sheriff's certificate of pur- 
chase, and ten years later the complainant sues out a sher- 
ifif's deed, and, the assignment having long since been set- 
tled, claims to own this property in his own right, and on 
that ground files his bill asking the court to set aside, for his 
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personal benefit, the sale made under the mortgage, and to 
decree a conveyance from Beach to himself as owner in his 
own right. In this bill, in' which he claims the property as 
purchaser for a valuable consideration and owner in his own 
right, he makes Watkins a party defendant, with a view, we 
suppose, of cutting off any interest claimed by him. That 
the bill was not 'filed in the name of Shaw with the consent 
of Watkins and for his benefit is evident not only from the 
face of the bill but from the evidence of Watkins himself, 
who was called by defendant as a witness, and from whose 
testimony it appears he knew nothing about the suit and 
had nothing to do with its prosecution. 

The presumption from this record is, that he is entirely 
content with the sale under the mortgage, and has never 
sought, and does not now seek, to have it set aside. 

When, then, we remember that the only persons who have 
any real interest in this property, entitling them to call in 
question the regularity of the sale under the mortgage, are 
either Watkins, or his assignee, Daniels, as trustee for Wat- 
kins' creditors, or the creditors themselves named in the 
assignment, and that this bill sets up a title in complainant 
for his own use merely ; and when we consider how this title 
was acquired, we must repeat what we said in our former 
opinion, that the complainant's case is singularly bald. To 
say that it is like the case of a voluntary grantee or 
mortgagor coming to redeem the mortgage, is an entire mis- 
apprehension of the true position of the complainant, as 
disclosed upon the face of this record. 

But it is urged that though the complainant is not prose- 
cuting this suit for the benefit of Watkins, he is prosecuting 
it as trustee for the unpaid creditors of the second class in 
the assignment from Watkins to Daniels, or at least, that 
the court cannot say he is not so prosecuting it. It is enough 
for us to say that he does not stand in that position on the 
record. He is here claiming to own this property in his 
own right, and the proof shows that he does not. The proof 
shows that if Watkins and his creditors in the assignment 
to Daniels, are satisfied with the sale under the mortgage, 
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it ought not to be disturbed. When the complainant insists 
in the argument that he is appearing for the creditors, we 
must reply that he should have so stated in his bill, and 
Daniels and the creditors should have been co-complainants. 
We then should have had a bill which the proofs would 
have fitted. The absolute necessity of having not only Wat- 
kins before the court, but. also Daniels, and the creditors 
for whose benefit the complainant pretends to prosecute, is 
manifest from this single consideration. The money paid by 
Daniels on the execution sale, when the certificate of pur- 
chase was issued to complainant, was paid out of the fund 
held by him as assignee. Now, if those debts are paid 6r 
discharged, the residuary interest in the property would go 
back to Watkins, and he would be the person entitled to 
redeem from Beach. But he, in redeeming, would clearly 
be obliged to pay, not only the mortgage under which the 
sale to Beach was made, but also the Beach mortgage. 
Whether the creditors under the assignment would be 
equally obliged to redeem from the Beach mortgage, is a 
much more difficult question, and one which we ought not 
to decide without giving them an opportunity of being 
heard. Beach also should have an opportunity of contesting 
the indebtedness claimed to be due. 

Our view of the case is briefly this, and we re-state it to 
prevent a further misunderstanding either willful or uninten- 
tional : The only persons entitled to call in question the 
regularity of the sale to Beach, are Watkins, occupying the 
postition of mortgagor, Daniels, his assignee, or the cred- 
itors through Daniels as their trustee. If these parties' are 
content to waive the irregularity in the sale, no one else 
has a right to complain. If, however, they or any of them 
wish to redeem, while the bill would be properly filed in the 
name of Shaw as the grantee in the sheriff's deed, they 
should also be made parties, in order to a proper taking of 
the account and a proper adjustment of all the equities, and 
the bill should be framed for the assertion of their equities 
and to meet the facts as they exist. If they do not wish to 
prosecute, this complainant has no equities of his own to 
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assert, and the unavoidable inference would be that the legal 
title which his counsel urges so strenuously, as vested in 
him by the sheriff's deed, was obtained by an improper use 
of the sheriff's certificate of purchase, without the concur- 
rence of the real owners, ten years after it was filled out in 
his name as clerk of the assignee. If, without the knowl- 
edge of Watkins, or of Daniels, or of the creditors, he has 
at this late day discovered this certificate, and by procur- 
ing a sheriff's deed, sought to acquire the title to this prop- 
erty for his own behoof, then, notwithstanding he has, upon 
the face of the papers, the title of the mortgagor, yet we must 
hold, when he comes i-nto court asserting such title as his 
own, he comes with no equities in his favor that should 
induce the court to disturb a sale that has never been ques- 
tioned by any of the parties having an actual interest in the 
property. 

Of course we speak only of his claim as presented upon 
this record. If he is prosecuting this suit for the benefit of 
persons having an interest in this property, which entitles 
them to question the sale, they should be brought before 
the court as parties to a bill framed to correspond with the 
facts. The complainant will have leave to amend his bill 
and make new parties, upon paying the costs. 

The decree is reversed and the cause remanded. 

Decree reversed. 



SECTION 2.— EQUITY LOOKS ON THAT AS DONE 
WHICH OUGHT TO HAVE BEEN DONE. 

IN RE CORRINGTON. 
124 111., 363; 16 N. E. R. 2&2. 

[Supreme Court of Illinois. March 38, 1888.] 
Appeal from appellate court, Third district. 
Suit by James C. Corrington and W. W. Corrington 
against John W. Corrington, executor, for a final settlement 
of the estate of Joel Corrington. A personal judgment was 
rendered against the executor, and he appeals. 
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Shope, J. The executor of the last will of Joel Corring- 
toii, deceased, on May 33, 1883, presented to the county 
court of Morgan county his report as executor, in which, 
among other items, he charges himself with $2,389.20, re- 
ceived from J. B. Corrington for 79 B'l-lOO acres of land; 
and $5,860.80, received from' William Corrington for, 
195 36-100 acres of land sold by said executor to said parties 
respectively. To this report exceptions were filed, none 
of which are before us by this appeal except the fourth 
which excepted the said items for the sale of said land, be- 
cause the sale as reported, was for a sum greatly less than 
the actual cash value of said lands, and less than the executor 
might reasonably have realized therefrom. The county 
court sustained this and other exceptions, and, upon appeal 
to the circuit court, said fourth exception was again sus- 
tained, and the executor ordered by the court to charge 
himself with the additional sum of $2,750, being the amount 
found by that court to have been charged less than the exec- 
utor should have realized from the sale of said land. Upon 
the last appeal the finding and the order of the circuit court 
was affirmed by the appellate court, and the executor prose- 
cuted this further appeal. 

The jurisdiction of the county court to require the exec- 
utor to account in respect to this item is questioned. The 
contention is that where an executor is empowered, by 
the terms of the will-, to sell real estate, the court may re- 
quire him to execute the will in that respect; but when a 
sale is miade and reported, the authority of the probate court 
is at an end, and resort must be had to a court of chancery 
by the party injured to correct an abuse of the trust, or 
for relief. The courts of probate, in the settlement of es- 
tates and the adjustment of the account of executors, ad- 
ministrators, and guardians, exercise equitable jurisdiction, 
so far as may be necessary to adjust the same. Dixon v. 
Buell, 21 111. 203; Hurd v Slaten, 43 111. 348; Wadsworth 
V. Connell, 104.111. 378; Harris v. Harris, 12 Gill & J. 474. 
The land mentioned as sold in the report of the executor 
was, by the will of Joel Corrington, deceased, duly admitted 
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to probate, devised to be sold by said executor, and the pro- 
ceeds thereof divided equally among the testator's six chil- 
dren, named in the will. The intent of the testator to de- 
vise the money arising from the sale of said land is clearly 
expressed. There was here, then, a devise of money, and 
not of land. It was said in Fletcher v. Ashburner, 1 Brown, 
Ch. 497, "that nothing is better established than this prin- 
ciple, that money directed to be employed in the purchase 
of land, and land directed to be sold and turned into money, 
are to be considered as that species of property into which 
they are directed to be converted." 1 Williams, Ex'rs, 414 . 
et seq. ; Wheldale v. Partridge, 5 Ves. 396 ; 2 Story, Eq. Jur. 
213-214. Where, as in this case, a will requires real estate 
to be converted into money, and there is no election by 
the devisee to take the real estate directed to be converted, 
it is considered as converted from the time of the testator's 
death. Wurt's Ex'rs v. Page, 19 N. J. Eq. 365; Dodge v. 
Pond, 23 N. Y. 69. The principle that a testator may thus 
impress upon real estate the character of personality, and 
. that whoever takes property under the will takes it in the 
character thus impressed upon it, has been repeatedly held 
by this court. Baker v. Copenbarger, 15 111. 103 ; Jennings 
v. Smith, 29 111. 116: Rankin v. Rankin, 36 111. 293. In 
equity, at least, this devise was of a fund distributable by 
the executor to the devisees named in the will, and as such 
was in his hands by virtue of his office, and which he must 
account for under the direction of the probate court. 
By the will the executor was clothed with discretion as to 
the time and manner of making sale of these lands ; but 
he must exercise such discretion with fidelity to the inter- 
ests of the beneficiaries, and in a reasonable and prudent 
manner. Having accepted the trust, he was bound to exe- 
cute it with integrity; and, while he cannot be held liable 
for mistake in matters of judgment and opinion, where ordi- 
narily prudent business men might be alike mistaken as to 
what was for the best interests of the estate, it was his 
manifest duty to make a fair and honest sale for the best 
price reasonably obtainable ; he was required to act in good 
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faith, and with that degree of reasonable diligence ordinarily 
employed in like business affairs by men of common pru- 
dence, and if from his failure to do so, injury and loss oc- 
curred to the distributees under the will, he must make good 
the loss so occasioned. Acts of negligence in respect of the 
control or disposition of the estate, careless administration 
of it, or a willful disposition of the assets of the estate, 
whereby the rights of creditors or legatees, or parties en- 
titled in distribution, are defeated, amount to a devastavit. 
While no person is required by law to accept the trust of 
the execution of a will, yet, if they do accept, they must 
perform it using due and reasonable care and diligence to 
prevent loss to the estate. Whitney v. Peddicord, 63 111. 
249 ; 2 Williams, Ex'rs, 1804-1816 ; Lomax, Ex'rs, c. 4, § 3. 
If, then, the executor, either through bad faith, or by fail- 
ure to exercise reasonable diligence, diminished the funds 
in his hands for distribution under the will, he should be 
required to account for it, and the probate court is clothed 
with ample jurisdiction and power to compel a just and true 
accounting and to require him to charge himself with a deficit. 
It also contended that the evidence does not warrant the 
finding. The fund coining to the hand of the executor was, in 
respect to the matter being considered, to be measured by 
the amount for which the lands might have been sold by 
the exercise of reasonable diligence and prudence by the 
executor. He is shown to have refused an pffer of $33 per 
acre for the land, which he shortly after sold to his sons 
for $30 per acre. The exciise given for not accepting the 
offer made was that it was in part on time, and he preferred to 
sell for cash. If this was so, it is apparent that he sold to 
his sons wholly on time, and when cited by the court to 
accou,nt, advanced the money from his own pocket to make 
the payment for the land at $30 per acre. It appears that 
on various occasions prior to the sale to his sons, he was 
applied to by persons, some of whom wished to purchase for 
the price at which the land could be purchased. To some of 
these persons he stated the lowest price at $45, to others 
$50, an acre, and refused to take $40 an acre when applied to 
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by the witness Harrison Robinson, in the fall of 1881 or 
spring of 1882. It appears from the testimony of a number 
of witnesses, whose means of knowledge seem ample, that the 
lands were worth not less than $40 an acre, and could have 
been sold for that price, while some of the witnesses put its 
value as high as $45 and $50. The executor, however, at 
private sale, without advertising the land, or otherwise, so 
far as appears, attempting to attract purchasers, sold the 
two tracts mentioned in the spring of 1882 to his sons at 
$30 an acre. It is true, the evidence is conflicting as to the 
value of the land ; but as already said, the probate cir- 
cuit, and appellate courts have found that the preponderance 
of the evidence supports the contention that $40 per acre 
could have been realized by the executor with the ex- 
ercise of reasonable diligence and a proper regard for his 
duty in the execution of the trust imposed on him by the 
will, and we are unable to say there is error in this respect; 
and there are other minor objections urged, one of which 
only will be noticed. The court below taxed the cost of this 
investigation against the executor personally, and this is 
assigned as error. The costs were in the discretion of the 
court, and we are not prepared to say the discretion was 
abused. If the willful misconduct of the executor or his 
gross negligence in conducting his trust rendered litigation 
necessary for the preservation of the rights of the distri- 
butees, it is manifestly just that he should bear the expense, 
rather than it should fall upon them. 

We find no error in this record authorizing a reversal, and 
the judgment of the appellate court is therefore affirmed. 

Ace. Sash V. Sash, 209 111., 595 -.Burbach v. Burbach, 317 III., 547. 
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SECTION 3.— EQUITY ACTS IN PERSONAM. 

JOHNSON V. GIBSON AND OTHERS. 
116 111., 294; 6 N. E. R., 205. 

[Supreme Court of Illinois. March 37, 1886.] 

Mulkey, C. J. On the first day of July, 1883, Martha E. 
Rogers and William D. Gibson, the appellees, filed the pre- 
sent bill in the Tazewell circuit court against Elizabeth A. 
Semmes, L. L. Conrad, Martha E. Johnson, and others, pray- 
ing for the partition of a certain quarter section of land and 
two town lots particularly described in the bill. A decree was 
rendered upon the pleadings and proofs, in conformity with 
the rights of the parties as set forth in the bill. From that 
decree Martha E. Johnson alone appeals. All parties to the 
suit claiming an interest to the property in controversy de- 
rive title through appellant's husband, Charles R. Johnson, 
who it is claimed owned the whole of the property up to 
the twenty-second of April, 1875. On that day, being in 
faihng circumstances, he conveyed the two lots to one J. C. 
Frederick, who, in a week or two thereafter, reconveyed to 
Johnson's wife. On the fifteenth of February, 1877, John- 
son conveyed the quarter section of land to Edward A. Trask, 
who, in like manner, shortly thereafter conveyed the same to 
appellant. Prior to the execution of these deeds, Johnson 
had become indebted to said Elizabeth A. Semmes and Mar- 
tha E. Rogers, respectively, in the sum of $7,397.54, which 
occurred in the following manner : Mrs. Semmes and Mrs. 
Rogers, together with Charles R. Johnson, who was their 
brother, in 1854 acquired by purchase a considerable 
quantity of valuable land in the state of Iowa. In 1867, 
Johnson being then a resident of Pekin, this state, and his 
sisters of the state of Maryland, they, at his request, 
executed to him a power of attorney, authorizing him to 
sell and convert into money these Iowa lands, which he un- 
dertook to do, and to account to them for their shares of 
the proceeds. Prior to 1877 the lands, under this arrange- 
ment, had all been converted by Johnson into money. The 
sales made by him amounted, in the aggregate, to $18,133. 
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Nevertheless, by means of false representations, he had led 
his sisters to suppose they amounted tO only $4,000, two- 
thirds of which amount he had paid over to them. In 
1879, upon discovering his treachery and faithlessness, they 
filed a bill in the circuit court of Cook county, the place 
of his then residence, for an account. Although personally 
served, he made no defense to this suit, which, on the 
thirteenth of February, 1880, resulted in a personal decree 
against him in favor of each of the sisters for the above- 
mentioned sum of $7,397.54, and several executions were 
issued thereon and levied upon the lands now in controversy. 
It will be borne in mind that, by means of the several con- 
veyances heretofore mentioned, the appellant had succeeded 
to her husband's title to the land in question. The legal 
title remained in her till September 30, 1879, when she 
conveyed to S. G. Paschael the two lots, and on the six- 
teenth of October following she conveyed the quarter sec- 
tion of land to Z. D. Geddes. Neither of these deeds was 
recorded until after Mrs Semmes and Mrs. Rogers had 
commenced their suit against Charles R. Johnson, as here- 
tofore stated. Z. D. Geddes, on the fourteenth of March, 

1880, conveyed said quarter section of land to M. P. Har- 
low. S. G. Paschael, on the thirteenth March, 1880, con- 
veyed the two lots to E. E. Paschael, who on the nineteenth 
of June, 1881, conveyed the same to appellant. On the 
twenty-sixth of the same month M. P. Harlow also con- 
veyed his interest in the property to her. Thus it will be 
seen on the day last named, to-wit : the twenty-sixth of June 

1881, appellant became again the holder of the legal title to 
the entire property. Keeping this fact in view, it is proper 
now to note the additional steps taken by Mrs. Semmes and 
Mrs. Rogers to make their decree against Charles R. John- 
son available. After causing their execution to be levied 
on the property in controversy, as heretofore stated, Mrs. 
Rogers filed a bill in the circuit court of Cook county 
against Charles R. Johnson, the appellant, the two Pas- 
chaels, Geddes, Harlow and Mrs. Rogers charging that all 
the deeds above mentioned were made without considera- 
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tion, and for the purpose of hindering and delaying the 
creditors of the said Charles; that the indebtedness from 
the said Charles to complainant and the said Semmes 
existed before the execution of any of said conveyances ; 
that the said Charles was wholly insolvent, and had been 
so since 1874; prayer that all of said deeds be set aside, 
and that the land in question be subjected to the debt of 
complainant. Of the defendants named there was per- 
sonal service on Johnson and his wife, and service by pub- 
lication as to the Paschaels, Harlow, and Geddes. Mrs. 
Semmes answered, admitting the allegations in the bill, 
and also filing a cross-bill setting up the same facts con- 
tained in the original bill, and praying the same relief. 
No defense having been interposed, a decree pro confesso 
was entered in conformity with the prayer of the bill and 
cross-bill. The deeds above mentioned having been thus 
set aside as fraudulent and void, the sheriff, on the twenty- 
ninth day of January, 1881, sold the property, in controversy 
under a venditioni, exponas, to the plaintifif in the writ for 
the sum of $12,000, and they subsequently received a 
sheriiif's deed for the same. 

In the present suit, Mrs. Semmes and Mrs. Rogers derive 
title to the premises through the sale under the executions 
and the sheriff's deed to them, as heretofore stated. Gib- 
son and Conrad have severally purchased from them par- 
tial interests in the property, and consequently claim title 
through the same source. As between these four parties 
there is no controversy, the partition decree being satis- 
factory to them all. 

The principal objection urged to the decree in -this case is 
based upon the claim that the circuit court of Cook county 
had no power or jurisdiction to make the decree in the 
case of Martha E. Rogers v. Charles R. Johnson and others, 
setting aside and declaring void the deeds to and from 
Mrs. Johnson, Geddes, the Paschaels, and Harlow, hereto- 
fore mentioned. 

It is first urged that the suit was one afifecting real estate, 
and should therefore have been brought in Tazewell county, 



64 JOHNSON V. GIBSON [CHAP. II 

as required by the third section of the chancery act; that, 
this not having been done, the decree therein rendered is void, 
and consequently may be attacked collaterally as is here 
sought to be done. In support of this position, Richards v. 
Hyde, 21 111. 640, is cited. That case, in most respects, 
is substantially like the present ; the material difference be- 
ing the way in which the question of jurisdiction is raised. 
Here it is raised for the first time in a collateral proceed- 
ing. There a motion was made in the circuit court to dis- 
miss the bill for want of jurisdiction, which was allowed, 
and this court on error affirmed the order of dismissal. The 
opinion in that case makes no reference to the statute, nor 
does it state the precise ground upon which the order of 
dismissal was sustained. The property of maintaining a 
bill under the circumstances is discussed as though it was 
a question of first impression. No authority is cited, nor is 
any general principle alluded to as controlling the decision. 
If, in affirming the order, it was intended to hold that a de- 
cree rendered upon the merits in such a case would be 
absolutely void, as is claimed to be the case here, we cer- 
tainly fail to find anything in the opinion declaratory of 
such intention. Moreover, if such is the effect of the deci- 
sion it can hardly be reconciled with the general doctrines 
and principles which' control courts of equity in analogous 
cases, and which have frequently been recognized both be- 
fore and since that decision. That a decree of the kind 
suggested would not be void we think there is but little, if 
any, room to doubt, either upon reason or authority. 

Courts of equity are concerned chiefly with property 
rights; and when exercising this jurisdiction, unaffected 
by statutory legislation, they act either directly upon the 
property involved in the litigation, or upon the person hav- 
ing possession or control of it, depending upon the nature of 
the case or character of the relief sought. When the for- 
mer course is to be pursued, it is essential to the court's 
power to act that the property to be affected be within, the 
territorial jurisdiction of the court. This is not only true 
with respect to real property, but it is equally true of per- 
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sonal property. A court of equity, for instance, has no 
more power to lay hold of a trust fund in another juris- 
diction, and administer it through the instrumentality of 
a receiver or trustee, than it has to entertain a bill for the 
partition of land lying in a foreign jurisdiction, which all 
concede cannot be done. Nor can a court of equity make 
any order or decree that will, by its own inherent force, 
divest one person, and clothe another with the title to land 
in another county, except in cases expressly provided for 
by the statute. Yet while this is so, it is equally well 
settled that where one is the owner of land or other prop- 
erty in a foreign jurisdiction, which in equity and good 
conscience he ought to convey to another, the latter may 
sue him in equity, in any jurisdiction in which he may be 
found, and compel him to convey the property. The 
decree in such case directing a conveyance of the property 
does not directly afifect the title of the property, yet the en- 
forcement of it does result in a complete change of the 
title. So, if a failing debtor makes fraudulent conveyances 
of his real estate for the purpose of hindering and delaying 
his creditors, the latter may maintain a bill in equity in any 
jurisdiction where the debtor and fraudulent vendee may be 
found, for the purpose of having them declared void as to 
the complaining creditor. In such cases the court does not 
act upon the land, or make any order in reference to it. It 
simply declares a certain transaction relating to the land 
fraudulent, as between the complainant and the offending 
parties, and thus removes it as an obstruction to the credi- 
tor's legal remedy. The rule applicable to cases of this 
kind is well stated by Marshall, C. J., in Massie v. Watts, 
6 Cranch, 148. He says : 

"When the defendant is liable, either in consequence of 
a contract, or as trustee, or as holder of a legal title ac- 
quired by a species of mala fides practiced- on the plaintiff, 
the principles of equity give a court jurisdiction wherever 
the person may be found, and the circumstance that a ques- 
tion of title may be involved in the inquiry, and may even 
constitute the essential point on which the case depends. 
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does not seem sufficient to arrest the jurisdiction. * * * 
* * * In case of fraud, of trust, or of contract, the juris- 
diction of a court of chancery is sustainable, wherever the 
person may be found, although lands not within the juris- 
diction may be affected by the decree." 

The concluding part of this citation is, of course, not to 
be understood as authorizing a court of equity, in any case, 
to render a decree directly affecting land lying in another 
jurisdiction. In all these cases the principle, aequitas agit 
in personam, applies, and the decrees in them can only in- 
directly affect real property. The decree in such cases 
settles the rights of the parties before the court with 
respect to some contract, conveyance, trust, or fraudulent 
conduct and, by attachment or other coercive means com- 
pels the offending party to comply with the require- 
ments of the decree, or simply declares the transac- 
tion complained of void, and thereby removes an obstruction 
to the enforcement of his legal remedies. An extensive 
collection of the authorities on this subject, fully sustain- 
ing the view here taken, will be found in the notes to Penn 
V. Lord Baltimore, 2 Lead. Cas. Eq. 1817 et seq. Moreover, 
the conclusion reached is in harmony with the decisions of 
this court upon other analogous questions, whereas to hold 
otherwise would lead to the opposite result. This is par- 
ticularly t^ue in respect to the rulings of this court as to 
when a freehold will or will not be involved. In this con- 
nection reference is made to the following cases. Rose v. 
Choteau, 11 111. 167 ; Hutchinson v. Howe, 100 111. 11 ; Con- 
key V. Knight, 104 111. 337; Sawyer v. Moyer, 105 111. 192; 
Furnace Co. v. Vinnedge 106 111. 650. It follows from what 
we have already said that the third section of our chancery 
act, requiring suits affecting real estate to be brought in 
the county where it lies, when property construed, is but 
declaratory of a general principle which controls courts in 
administering equitable relief. Where the relief sought 
does not require the court to deal directly with the estate 
itself, then the case does not, within the meaning of our 
statute, or of the general rule of law existing independently 
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of the statute, affect real estate, and hence affords no ob- 
jection to the jurisdiction of the court where the parties 
in interest are all before it, although the land to which the 
controversy relates is not within the jurisdiction of the 
court. In support of this view, the case of Enos v. Hun- 
ter, 4 Oilman, 211, is directly in point. * * * 

Decree affirmed. 

Ace. Craft v. /. D. & W. Ry Co., 166 111., 580 ; Powler v. Fowler, 
204 111., 82; McDonald v. Dexter, 334 111., 517. 



SECTION 4.— EQUALITY IS EQUITY. 

ROSEBOOM et al. v. WHITTAKER et al. 
132 111., 81; 83 N. E. R., 339. 

[Supreme Court of Illinois. Jan. 31, 1890.] 

Bailey, J. On or about the 15th day of January, 1886, 
the Charles Whittaker Manufacturing Company was or- 
•ganized as a corporation under the laws of this state, with 
a capital stock of $100,000, for the purpose of manufacturing 
and dealing in certain classes of merchandise. Said cor- 
poration continued in business until November 3, 1887, 
it having then become insolvent, and having been insolvent 
for a considerable time prior thereto. Its board of direc- 
tors consisted of four members, viz., William L. Roseboom, 
Albert D. Ferry, Frank Scales and Charles Whittaker, and 
the insolvency of said corporation was well known to the 
members of said board at and before the date last mentioned. 
At that date, Roseboom, Ferry, and Scales were liable as 
guarantors upon various promissory notes of the corpora- 
tion, none of which were then due, to the amount of 
$23,591.57. For the purpose of securing themselves, and 
obtaining a preference over the other creditors of the cor- 
poration, they took up all of said notes, with the exception 
of one for $1,091.57, which they assumed to pay, substitut- 
ing their own notes in place of the notes so taken up; and 
thereupon at a meeting of said board of directors which they 
attended, and in which they took part, a resolution was 
passed, directing the execution to said Roseboom, Ferry, 
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and Scales, by the Corporation, of its judgment note for 
said sum of $23,591.57, due one day after date without 
grace and authorizing and directing the treasurer of the 
corporation to execute such note in its name and on its be- 
half. In pursuance of this resolution, said Frank Scales, 
then being treasurer of the corporation, on said 3rd day of 
November, 1887, executed and delivered to Roseboom, 
Ferry, and Scales the judgment note therein provided for; 
and on the following day Roseboom, Ferry and Scales caused 
a judgment to be entered up by confession in their favor 
for the amount of said note, and caused an execution to be 
issued thereon and delivered to the sheriff, by virtue of 
which the sheriff levied upon all the property, real and 
personal, of said corporation, liable to execution. On the 
5th day of November, 1887, Childs & Co. and Everett & 
Post, both creditors of said corporation, commenced suits 
by attachment against said corporation in the superior court 
of Cook county for the collection of their respective debts, 
and caused their writs of attachment to be placed in the 
hands of said sheriff, who levied the same upon the 
property of said corporation, subject to the lien of the Rose- 
boom, Ferry, and Scales execution. Such proceedings were 
had in said attachment suits that on the 7th day of Decem- 
ber, 1887, a judgment for $275.25 and costs was rendered in 
favor of Childs & Co., and December 9, 1887, a judgment 
was also rendered in favor of Everett & Post in their suit 
for $586.25 and costs and, in case of both judgments, exe- 
cutions for the sale of the property attached were forthwith 
issued and delivered to said sheriff. On the 9th day of 
November, 1887, Charles Whittaker and Mary Whittaker, 
two of the stockholders of said corporation, filed the original 
bill in this case, praying that said judgment in favor of 
Roseboom, Ferry and Scales be set aside and vacated as 
fraudulent, and for an injunction restraining further pro- 
ceedings upon the execution issued thereon, and for the 
appointment of a receiver of the property and effects of said 
corporation. Such proceedings were had in the matter of 
said bill that on the 22^ day of November, 1887, the sheriff 
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by agreement of the parties, turned over to the receiver all 
the property levied upon by him, preserving to all parties the 
rights and liens acquired Under and by virtue of said execu- 
tion in favor of Roseboom, Ferry, and Scales, and said two 
attachment writs. A suit was brought against said cor- 
poration, December 27, 1887, by Maxwell & Dempsey, in 
the county court of Cook county which resulted January 9, 
1888, in a judgment in their favor for $290.20 and costs. 
Also, on the 4th day of January, 1888, Everett & Post 
brought a suit against said corporation in the superior court 
of Cook county which resulted, February 8, 1888, in a judg- 
ment in their favor for $339.31 and costs. Upon both of 
these judgments executions were issued. Afterwards^ on 
their own application, Childs & Co., Everett & Post, Max- 
well & Dempsey, Ronalds & Co., simple contract creditors 
to whom said corporation was indebted in the sum of 
$2,274.43, and Warner & Swanzey, also simple contract cred- 
itors to whom said corporation was indebted in the sum of 
$1,181.25, were made parties defendant to the bill, and there- 
upon said creditors respectively filed their cross-bills, alleging 
the invalidity of the judgment in favor of Roseboom, Ferry, 
and Scales, and praying that said judgment, and the execu- 
tion issued thereon be held" to be fraudulent and void, and 
that Roseboom, Ferry, and Scales be postponed , to their 
claims. Childs & Co., and Everett & Post, by their cross- 
bills, claimed priority by virtue of their attachment pro- 
ceedings. The cause being heard on pleadings and proofs, 
a decree was rendered finding that Roseboom, Ferry, and 
Scales, in obtaining said judgment note, enterirlg up said 
judgment, and levying their execution, acted fraudulently, 
and to the injury of the complainants in the cross-bills, and 
that said confession of judgment was and ought to be de- 
clared to be fraudulent and void as against said complain- 
ants. It was thereupon ordered and decreed that said 
judgment be vacated and set aside, and that the receiver, 
after deducting his reasonable costs and expenses pay out 
of the proceeds of the property in his hands — First, said 
judgments in said attachment suits ; and, secondly, that the 
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residue of said proceeds, so far as the same would extend, 
be paid upon the second judgment recovered by Everett & 
Post, the judgment in favor of Maxwell & Dempsey, and 
the said claims in favor of Roseboom, Ferry, and Scales, 
Warner & Swanzey, and Ronalds & Co. It was further 
ordered that said Roseboom, Ferry and Scales pay the costs 
of the suit, and that the complainants in the original bill 
take nothing by their bill. This decree was taken by Rose- 
boom, Ferry, and Scales by appeal to the appellate court, 
where it was affirmed, and by a further appeal they now 
bring the judgment of that court to this for review. 

There can be no doubt of the propriety of so much of the 
decree as declares the judgment by confession to be fraudu- 
lent and void as against the creditors of the corporation, 
and orders it to be vacated. The precise question was 
fully and elaborately discussed by this court in Beach v. 
Miller, 22 N. E. Rep. 464, and the rule there laid down 
must be held to control the present case. We there held 
that, so long as a corporation remains solvent, its directors 
may, with the knowledge of the stockholders,- deal with the 
corporation, loan it money, take security or buy property 
of it, the same as a stranger ; that during the solvency of 
the corporation the directors are the agents or trustees of 
the stockholders, and owe no duties or obligations to others, 
but that the instant the corporation becomes insolvent 
their relations and duties become materially changed. The 
assets of the corporation then become a trust fund for the 
payment of its creditors, and the directors can no longer 
deal with them for their own advantage, or in such way a.& 
to gain priority for themselves over other creditors. They 
are then within the scope of that wise and equitable rule 
adopted by courts of equity for the protection of cestuis 
que trustent or beneficiaries, which prohibits trustees and 
persons standing in similar fiduciary relations to exercise 
their powers or manage or appropriate the property of 
which they have control for their own profit or emolument, 
or, as it is sometimes expressed, shall not take advantage 
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of their situation to obtain any personal benefit to them- 
selves at the expense of the cestui que trust. That the 
appellants come within the prohibition of this rule is be- 
yond controversy. They constituted three-fourths of the 
board of directors, and therefore had, practically, the ab- 
solute control of the corporation, and its entire corporate 
action. They were perfectly well aware that the corpora- 
tion was insolvent, and wholly unable to meet its obliga- 
tions. With this knowledge, and as is perfectly obvious 
from the evidence, and as the appellants in fact admit, with 
the intention of obtaining for themselves a preference to 
the exclusion of all the other creditors, they, by their own 
votes, passed a resolution providing for the execution to 
themselves of said judgment note, and one of their num- 
ber, being treasurer, carried out the resolution by executing 
and delivering said note. They then caused judgment to be 
immediately entered, and an execution thereon to be issued 
and levied upon all the tangible property of the corpora- 
tion. It would be difficult to find a case more imperatively 
calling for an application of the rule above stated than this. 
Appellants insist that, if the corporate assets became a 
trust fund for the payment of the corporate debts the in- 
stant the corporation became insolvent, said assets became 
a trust fund for the payment of all the debts pro rata, and 
that the decree, therefore, is erroneous in giving the judg- 
ments in the attachment suits a preference over the claims 
of other creditors. The attachment suits were commenced 
and the attachment writs levied before the filing of the 
original bill, and before the jurisdiction of a court of equity 
was invoked for the purpose of taking into its hands the 
corporate assets, and administering them upon equitable 
principles. The mere insolvency of a corporation cannot 
have the eflfect of depriving creditors of their legal remedies, 
but they are at liberty, notwithstanding the insolvency, to 
sue the corporation in an action at law, and by means of 
such proceeding establish a specific lien upon the property 
seized by attachment or execution. Such lien^ when per- 
fected, will doubtless entitle the creditor acquiring it to a 
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preference over other unsecured creditors. After the aid 
of a court of equity has been invoked,^ and that court has 
taken the assets of the insolvent into its hands, its jurisdic- 
tion becomes necessarily exclusive, and it will proceed, in 
administering the insolvent estate, upon the maxim that 
equality is equity. After that jurisdiction has attached, 
ordinarily, no creditor, can pursue a legal remedy, at least, 
in such a way as to obtain for himself a preference. But the 
court of equity is bound to respect legal rights and prefer- 
ences already acquired, and to make distribution accord- 
ingly. * * * * 

We find no error in the record, and the judgment will there- 
for be affirmed. 

Ace. Russell v. Chicago Trust & Savings Bank, 139 111., 538; 
Gottlieb V. Miller, 154 111., 44; Chicago Title & Trust Co. v. Smith, 158 
I1I._, 417; Comstock Castle Co. v. Baldwin, 169 III, 636; Hynes v. Illi- 
nois Trust & Sav. Bank, 136 111., App., 409. 



SECTION 5.— HE WHO SEEKS EQUITY MUST 
DO EQUITY. 

CHAMBERS v. JONES. 

72 111., 275. 

[Supreme Court of Illinois. June Term, 1874.] 

Writ of Error to the Circuit Court of White county; the 
Hon. Tazewell B. Tanner, Judge, presiding. 

Mr. Justice Scott delivered the opinion of the Court : 
The land which is the subject of this litigation constituted 
a part of the real estate of which Aaron West died seized. 
The bill was filed by his heirs to set aside a sale made under 
a decree of the circuit court of Wayne county, rendered in a 
proceeding for partition of the lands belonging to the estate. 
The petition filed asked for a partition and assignment of 
dower. It was' exhibited by Jane E. West, the widow, and 
Mary M., one of the heirs, by her next friend, Jane E. West, 
and the other heir, Sarah E. West, was fnade defendant. 
Embraced in the petition were lands and lots situated in 
Wayne county, and the tract in controversy, in White 
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county. The commissioners appointed to make partition 
reported it was not practicable to do so without manifest 
injury to the rights of parties interested. Thereupon 
the court decreed a sale of all the lands described in the 
petition, and appointed Copeland McKelvy a special com- 
missioner to make the sale. The lands situated in Wayne 
county were sold, and the commissioner reported the mak- 
ing of the sale to the court, that it was made on con- 
dition one-third of the purchase money should be paid to 
the widow, in heu of dower, in consideration she would re- 
lease the same to the purchaser, which terms she complied 
with, and that he executed deeds to the several purchasers. 

The land situated in White county, involved in this suit, 
consists of a quarter section, and is described as the north- 
east quarter of section 29. It was advertised to be sold the 
next day after the lands in Wayne county were sold. The 
sale was to take place on the premises. Copeland McKelvy, 
the commissioner, being unable to attend, sent his son, 
Frank McKelvy, to make the sale. It is distinctly shown, 
Copeland McKelvy was not in the county of White on the 
day the sale took place. It was made by Frank McKelvy, 
on the premises. At that sale, defendant in error, Jones, be- 
came the purchaser of the entire tract. The evidence shows it 
was sold subject to the widow's dower, although the decree 
is silent as to how it should be sold. 

It seem.s to be conceded that Mrs. West, the widow, in her 
own right, owned an undivided one-fourth of the quarter 
section at the time these proceedings were had. Plaintiffs 
in error, as heirs of Aaron West, now only insist upon their 
claim to an undivided three-fourths of the quarter section. 
Subsequently Mrs. West filed her petition for partition and 
dower in this land, making Jones a defendant. By the decree 
of the court, the south-west quarter of the quarter section 
was set ofif to her in her own right, and the south-east quar- 
ter as her dower in the remainder of the quarter section. 
The heirs of Aaron West were not made parties to these 
proceedings, and are no way concluded by them. After 
these proceedings were had, Jones purchased of Mrs West 
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her interest in the south-west quarter, which was conveyed 
to him by warranty deed, and also her life estate to the 
south-east quarter of the quarter section. 

The evidence shows that Jones, since his purchase, has 
erected three small houses on the premises, and cleared and 
fenced forty acres of the land, and has it in cultivation. The 
improvements are all on the north half and the south-east 
quarter of the tract. There does not seern to be any on the 
part he claims as grantee of Mrs. West. The whole tract 
was originally timber land. 

The court, by its decree, set aside the sale, upon condition, 
however, that the heirs should refund to Jones the purchase 
money, $400, the value of the improvements, $610, the taxes 
since 1865, and some other trifling amounts, with interest on 
the several sums, less the amount of rents received, making 
the sum, to be paid within four months, $1166.86. On the 
payment of that sum within the time limited, it was ordered 
that Jones convey the premises to the heirs. 

Defendant in error makes no objection to the decree, at 
least he has assigned no errors, from which we must under- 
stand he is satisfied with it. The heirs are dissatisfied, and 
bring the cause to this court by writ of error. 

The principal errors assigned are : 

First. The court erred in rendering a decree against 
plaintiffs in error for any sum of money. 

Second. The court erred in rendering a decree for as 
large an amount as specified in the decree. 

Numerous errors in the partition proceedings have been 
pointed out, but as they do not afifect the jurisdiction of the 
court, it will not be necessary to notice all of them. Of this 
class is the objection that the sale was made by Frank 
McKelvy, in the name of Copeland McKelvy The sale was 
conducted by Frank, and the deed was made by the com- 
missioner, Copeland McJCelvy. This was an irregularity 
that would vitiate the sale, and authorize the parties^ inter- 
ested to have it set aside, if the rights of no innocent pur- 
chasers intervened, but it does not go to the jurisdiction 
of the court. The bill is not to redeem the land as from an 
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irregular sale, but to have the sale declared null and void, 
because the court had no jurisdiction to pronounce a decree 
to have an account taken of the rents and damage to the 
inheritance. 

The objection to the jurisdiction of the court seems to be 
well founded. Both plaintiffs in error were, at the time 
these proceedings were had, minors. There is no pretense 
there was any service of process on the only defendant, 
Sarah E. West. The summons issued in the cause is with 
the files, and has upon it no endorsement of service. The 
record shows, and the decree so finds, that the appearance 
of the minor defendant was entered by a guardian ad litem 
appointed by the court to defend for her. This did not give 
the court jurisdiction, and hence the whole proceedings were 
coram non judice. 

It is very clear, no title passed to Jones by his purchase 
under the decree. The decree and sale were absolutely null 
and void, and could be attacked directly or collaterally by 
the heirs owning the fee. The court had no jurisdiction to 
pronounce a decree that would affect their interests, having 
no jurisdiction of their persons by service of process, or 
otherwise. 

The heirs owning the fee are now asking the aid of a court 
c5f equity to set aside the sale, because it is null and void, to 
have an account taken of the rents and profits as against the 
occupant under the sale, and for a writ of assistance to be 
put into possession. The real inquiry in the case is, upon 
what terms shall the relief be granted? 

On this record it cannot be controverted that plaintiffs in 
error are the real owners of the undivided three-fourths of 
this tract of land, and are entitled to some relief. Defendant 
Jones, claims title under a judicial sale, and it is insisted the 
doctrine of caveat emptor applies. Hence it is contended, it 
was error to decree that the hejrs should refund the pur- 
chase money, with interest, as a condition precedent to 
granting relief. So far as the purchaser is concerned, that 
doctrine has its application, as is the general rule at all judi- 



76 CHAMBERS V. JONES [CHAP. II 

cial sales. The buyer gets no better title than the officer 
of the law has to sell. 

On the failure of the title, as in this case, he would have 
no right to relief, as against the heirs, nor could he have a 
decree against the land itself for the purchase money. This 
is settled by Bishop et al. v. O'Connor et al., 69 111. 431, 
and need not now be discussed as a new question ; but de- 
fendant is asking no relief by cross-bill or otherwise. 

It is only upon the principle that he who asks equity must 
do equity, that the heirs can be decreed to refund any por- 
tion of the purchase money. They are seeking relief against 
defendant, and if they have his money in their possession, 
arising out of the same transaction, it is but just they 
should restore it to him. The court will not assist them to 
recover the possession of their land, and give them an ac- 
count of the rents and profits, while they still retain in their 
hands the purchase money. The case of Kinney v Knoebel, 
51 111. 112, is an authority for this view of the law, and the 
principle of that case would authorize the imposition of 
conditions upon which relief will be granted. A court of 
equity is a court of conscience, and no one will be permitted 
to invoke its aid, unless he is himself willing and offers 
to do justice. 

The record does not disclose what portion, if any, of the 
purchase money was received by either of the heirs. The 
suggestion of counsel, that a stipulation was signed by coun- 
sel, to the effect that it was all received by them, is not sup- 
ported by the record; and it being denied by counsel that 
any portion of the proceeds of the sale was ever paid to 
either of the heirs, we are unable to determine the truth 
of the matter. The fact, however, can be determined by a 
reference of the cause to the master. If it shall appear that 
either of the heirs has received any portion of the proceeds _ 
of the sale, the court, with great justness may decree a resto- 
ration of the amount before adjusting the equities between 
the parties. 

The same may be said of the taxes. They were paid in the 
belief the purchaser was the bona fide owner. They con- 
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stitute a valid lien upon the property, and the effect was to 
preserve it to whom it rightfully belonged. The taxes paid, 
however, were upon the entire tract. Of course the heirs 
will only be decreed to restore a ratable proportion equal to 
their interest in the estate. * * * 

The decree of the Circuit Court will be reversed and cause 
remanded for further proceeding in accordance with the views 
suggested in this opinion. Decree reversed. 

Ace. Brandon v. Brown, 106 111., 519 ; Bruschke v. Wriqht, 166 111 
183. 



SECTION 6.— HE WHO COMES INTO EQUITY 
MUST COME WITH CLEAN HANDS. 

HERRICK V. LYNCH. 

49 III., App., 657. 

[Appellate Court, Second District. December 12, 1893.] 

Opinion of the court, Harker, P. J. 

The controverted questions in this case are : 

First. Whether the quit-claim deeds executed and deliv- 
ered to appellant on the 17th and 18th of December, 1890, 
were given to secure indebtedness to be created in equity 
as mortagees, or were absolute conveyances. 

Second. Whether, in the event of that question being 
decided against appellant, relief should nqt be jdenied 
Thomas Lynch, on the ground that the conveyances were 
made with the fraudulent purpose of hindering and delay- 
ing creditors. 

■ Third. Whether Thomas Lynch advanced to appellant 
the sums of rhoney claimed by the amended interpleader, as 
it is called in this case, and allowed by the master in chan- 
cery. 

Fourth. Whether the alleged advances to appellant 
could become the subject of adjudication in a court of 
equity. 

Fifth. Whether the mortgage from Charles Lyrich to 
James Lynch was made in good faith and valid. 

The evidence in this record shows that Thomas Lynch," 
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through mismanagement in the administration of his father's 
estate, had become largely indebted to the estate and in- 
volved in difficulties with his brothers and sisters. In his 
embarrassment he applied to appellant, a lawyer without 
license, for advice and financial aid. Appellant furnished 
him some money and undertook, through his advice, to lead 
him out of his difficulties. We entertain but little doubt 
that while appellant was thus acting as a legal adviser, 
various schemes by which creditors of Thomas could be 
defeated of their claims were discussed and considered by 
the two. We are of the belief that these schemes were 
suggested by appellant. 

We have carefully examined the testimony, and have 
reached the conclusion that the master's, report, and the 
finding of the court that the deeds from Thomas Lynch to 
appellant were given as security for indebtedness, and- 
should be treated as mortgages, were correct. It was a large 
amount of property to secure so small an indebtedness, and 
one of the purposes may have been to prevent 'other cred- 
itors from reaching it. AVe do not think, however, that 
under the circumstances there should be an application of 
that rule of equity which denies relief to one party against 
another when both have been engaged in a fraudulent trans- 
action. 

The parties were not pari delicto. One was legal adviser, 
the other client. The advice of the former being adopted, 
he procured title to the latter's interest in valuable real 
estate. Equity will not tolerate the idea that an attorney 
may make use of his peculiar powers over his client to pro- 
cure a contract, which is illegal and contrary to public 
policy, and to then invoke the aid of the law to enable him 
to retain that which he has obtained through his fraudulent 
artifices. 1 Story's Eq. Jur., Sec. 300 ; Baehr v. Wolf et al., 
59 111, 474. 

We do not feel warranted in disturbing the finding as to 
the state of accounts between appellant and Thomas Lynch, 
•and the order that appellant should pay Thomas the sum of 
$150.78. There was a sharp conflict between the parties on 
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this branch of the case. The master who heard the testi- 
mony and stated the account, saw the witnesses and ob- 
served their manner of testifying. His opportunities for 
judging correctly their credibility was superior to ours. 

We think the court had jurisdiction to adjudicate upon 
the matter of advances made by Thomas Lynch to appellant. 
Having obtained jurisdiction of the parties and the subject- 
matters, there was no necessity of litigating over these 
accounts by piecemeal. Having answered to the so-called 
interpleader and taken issue upon the claim of this indebt- 
edness, he waived all right, if he had any, to the question of 
jurisdiction. 

The views above expressed fully dispose of the conten- 
tion that the mortgage from Charles Lynch to James Lynch 
was invalid. 

We may say, however, without entering into detail upon 
the merits of that question, that the evidence satisfies us 
that the mortgage was made in good faith. 

Decree*affirmed. 

Aff. Herrick v. Lynch, 150 111., 283. 



MILLER V. MARKEL. 
21 111., 152. 

[Supreme Court of Illinois. January Term, 1859.] 

Breese, J. From the agreed case, we think it clear, the 
Circuit court erred in passing a decree of foreclosure of the 
mortgage, alleged to have been executed in fraud of creditors, 
for which -the mortgage had advanced no consideration. 

We have examined carefully the numerous cases cited by 
the counsel on both sides, and draw from them the conclusion 
we have above announced. 

The second section of our statute, (Scates' Comp. ,543,) title 
"Frauds and Perjuries," is understood to be, substantially, a 
copy of the act of 13 Eliz. ch. 5, and of 27 Eliz. ch. 4, and 
they are but in affirmance of the common law, as it really was 
at and prior to the passage of those acts. Cadogan v. Ken- 
nett, Cowp. 434; Hamilton v. Russell, 1 Cranch, 309, 316; 
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Wilt V. Franklin, 1 Binney, 502; Hudnel v. Wilder, 4 
McCord, 295, 297 ; Ewing v. Runkle, 20 111. R. 448. 

By this act, voluntary conveyances made to delay, hinder or 
defraud creditors, or to defraud or deceive purchasers, as 
against such creditors and purchasers only, are deemed fraud- 
ulent and void. A conveyance executed for such purposes, 
and without any consideration, or colorable only, and under 
the expectation that it would be surrendered to the grantor, 
or the property reconveyed to him, is no doubt bind- 
ing on the parties, and their representatives. The cases 
referred to in 1 Am. Leading Cases, 59, cited by counsel for 
appellee, fully establish this principle, if authority was nec- 
essary. It seems so plain a proposition as scarcely to need 
the support of authority. The statute interposes only in 
favor of creditors and purchasers, for a valuable consideration, 
leaving the contract and conveyance as between the immedi- 
ate parties, as they stood at the common law, and binding. 
But, this refers to executed contracts only. All the cases cited 
by the counsel for the appellee, relate to such contracts or 
conveyances, and are recognized as law. In all such cases 
courts will not interfere to disturb them. If money has been 
actually paid, or property transferred, and the grantee put in 
possession, courts will not compel the money or property to 
be restored, or the party ousted. They will not, on the one 
hand, undo what has been done, nor on the other, perfect 
what has been left unfurnished. Suppose the position of these 
parties reversed, and the appellant was seeking by bill in 
chancery, to rescind the mortgage, and for a surrender of the 
notes? The question carries with it its own answer. The 
court would not interfere — it would leave the parties where it 
found them ; aiding neither. We would say, you executed 
the notes and the mortgage for a fraudulent purpose — the act is 
binding on you, and you cannot have our aid to compel their 
surrender. So we say to the appellee here — you have the 
notes and mortgage — you were a willing party to a proposed 
fraud — we will give you no assistance to enforce the one or 
the other — equity aids not' iniquity. Had an absolute deed of 
indebtedness, and collect royalty from Thompson ; or that. 
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the premises been made, and the party put in possession, the 
court would not interfere to oust him. 

To this extent is the doctrine as laid down by Story, 1 
Story's Eq. Jurispudence, sec. 298, page 317. "In general," 
he says, "where parties are concerned in illegal agreements 
or other transactions, whether they are mala prohibita or mala 
in se, courts of equity, following the rule of law as to partic- 
ipators in a common crime, will not,' at present, interpose to 
grant any relief, acting upon the known maxim, in pari 
delicto potior est condito defendentis!" * * * 

Decree reversed. 

Ace. Ryan v. Ryan, 97 111., 38; Francis v. Wilkinson, 147 III., 370; 
Cook V. Myers, 166 111., 382; Jolly v. Graham, 222 111., 550. 



FISH V. LESER. 
69 111., 384. 

[Supreme Court of Illinois. September Term, 1873.] 

Mr. Justice Craig delivered the opinion of the Court: 

This was a bill, filed in the Superior Court of Cook county, 
by John Fish, appellant, against John Leser and Johanna 
Leser, appellees, to enforce the specific performance of a con- 
tract for the sale of a certain lot in Chicago. Upon the hear- 
ing of the cause, the court entered a decree dismissing the bill, 
and the complainant prosecuted this appeal. 

Courts of equity will not always enforce the specific per- 
formance of a contract. Such applications are addressed to 
the sound legal discretion of the court, and the court must be 
governed, to a great extent, by the facts of each case, as it is 
presented. 

A specific performance will not be decreed unless the aggree- 
ment has been entered into with perfect fairness, and without 
misapprehension, misrepresentation or oppression. Frisby v. 
Ballance, 4 Scammon, 287 ; Underwood v. Hitchcock, 2 Vesey, 
279. The contract must be fair, equitable and just, and the 
complainant should be prepared to show that it will not be 
unjust or oppressive on the defendant to have the contract 
enforced. Stone v. Pratt, 25 111. 25. 
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We will, then, examine some of the leading facts in this 
case, and see if the complainant has brought himself within 
the principles announced, which are necessary in order to en- 
able him to obtain the relief he asks, in a court of equity. 

It appears that the defendants, or one of them, in the fall 
of 1871, were the owners of the property in question, and had 
owned and resided upon it for many years. The appellees are 
foreigners by birth, with but little education, and are not well 
acquainted with our language ; they transacted but little busi- 
ness — indeed, the evidence shows that John Leser has, for 
several years, been scarcely competent to transact any busi- 
ness ; they can write, but are unable to read our writing. 

The house in which they resided, on the property in ques- 
tion, together with other property on the same street, was 
destroyed by the fire of October 9, 1871. Previous to the 
fire their property was not desirable, and could not readily 
be sold in the market, on account of the bad repute of other 
houses on the same street. The fire, however, removed this 
objection to the street, and property immediately began to 
advance. Farwell &.Co. commenced to build on the same 
street, on the next block west, which also caused property to 
advance. These facts were unknown to the Lesers, but were 
well known to enterprising business men. Under these cir- 
cumstances, the Lesers, soon after the fire, were sought out by 
one John P. White, a real estate agent in the city, who desired 
to get an agency to sell their property. 

This property, at the time of the sale, as near as we are 
able to judge from the evidence, was worth $30,000 — some 
of appellee's witnesses place it as high as $35,000, while 
appellant's witnesses fix its value at $21,000 to $22,000. 
Burt, who owned the east half of the same lot, testifies he 
fixed the price of his lot at $30,000, but withdrew it from 
market, and would not sell at that price, and his opinion is, 
this lot is worth that amount. 

White had several interviews with the Lesers. He wanted 
to act as their agent; advised them to sell; claimed that 
property would depreciate rather than increase in value. He 
never informed them that Farwell & Co., and others, were 
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buying and preparing to build in that neighborhood — a fact 
that was well known to business men. 

Johanna Leser, in her evidence, says : "White came again ; 
said he had a man to buy the lot, and he would give $20,000, 
and we told him we would not sell for that; he said it would 
not be worth more in ten years ; my husband said, if you give 
me $21,000 I will sell to you; this he refused; White told 
me to coax my husband to take $20,000; I told him I would 
not; he then said, well, I will not take another step towards 
selHng your lot, and before spring you will offer it to me for 

$is,oop. 

During this time appellant was frequently at White's office, 
and he and White were negotiating on the lot. 

White, in his testimony, says, they had given him verbal 
authority to sell the lot; that, after having several interviews, 
he called on them with an offer from appellant of $20,000 
cash for the property; this they did not decide to take, but 
the next day he called again to see if they would accept the 
offer he had made them for appellant ; he prepared and took 
v^ith him a paper, for them to execute, authorizing him to 
sell the lot, after discussing the matter some time, they would 
not accept appellant's off'er, but they made this proposition : 
they would take $16,000 cash, and the purchaser assume and 
pay a mortgage of $5000 that was on the lot, and pay com- 
missions to White ; he informed them he did not believe appel- 
lant would give that, but he would make him the offer. 

The next day, which was November 1st, White called on 
John Leser, where he and his two sons were at work, and 
obtained his signature to a paper, which turned out to be au- 
thority to sell the lot, which reads as follows : 

"Chicago, Oct. 31, 1871. 

"John P. White, real estate agent. In consideration of 
one dollar, by us received, we hereby authorize you to sell 
OUT lot, being the west half of lot 7, in block 94, in the School 
Section addition to Chicago, for the sum of twenty-one thou- 
sand dollars ($21,000) net; you to have all over that amount 
you can get, for your commission for such sale. The terms 
of payment we require is all cash, except the assumption of 
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a mortgage of $.5000 by the buyer, now upon said lot; we do 
furnish abstract showing title good in us, subject to the said 
$5000 mortgage. This proposition good for ten days from 
date hereof. 

"Yours, etc., 

John Leser, [Seal] 

Johanna Leser," [Seal.] 

White testifies that the paper was read to Leser, and he 
and his two sons understood what it was. But in this he is 
contradicted by Leser and his two sons. They swear, a por- 
tion of it was read in a low 'tone, but none of them understood 
it. They did not know that Leser was giving any authority 
to White to sell the lot ; supposed it was a writing that Leser 
would wait ten days before making a sale, but did not know 
it was anything further. 

White then carried the paper to Johanna Leser, and she, 
as she testifies, saw her husband had signed it, and not know- 
ing what it was, also execvited the paper. 

On November 8th White sold the property to appellant, by 
written contract, as follows : 

"Chicago, Nov. 8, 1871. 

"Received of John Fish five hundred dollars ($500), to 
apply as a payment on the following described real estate, this 
day bargained and sold to the said Fish, to wit: the west half 
of lot seven (7), in block ninety-four (94), in the School Sec- 
tion addition to Chicago, sold at and for the price or sum of 
twenty-one thousand dollars ($31,000), upon the following 
terms of payment, to-wit : the said Fish is to assume and pay 
a certain mortgage of five thousand ($5000) dollars, which is 
now upon said property, with interest from date hereof, ac- 
cording to its tenor and effect, and the remainder of the pur- 
chase money, to-wit; fifteen thousand five hundred ($15,500) 
dollars, as soon hereafter as we deliver him a good and sufifi- 
cient deed of conveyance to the said described real estate, with 
release of dower, free and clear of all liens or incumbrances, 
except the above mentioned $5000 mortgage, which the said 
Fish assumes ; we to furnish an abstract showing title good 
in us, said abstract to be delivered within ten days from 
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date hereof, and the said deed to be deUvered within thirty 
days from date hereof. 

"Witness our hand and seals this day and date first above 
written. 

John Leser, [Seal.] 

Johanna L,eser," [Seal] 

By John P. White, their Agent. 

John Fish." 

When appellees were notified of the contract, they refused 

to ratify it. 

Can it be said that this contract, which appellant is seek- 
ing to enforce, has been entered into with fairness, and with- 
out misapprehension? Important facts were artfully concealed 
from the Lesers by one who claimed to be their agent, and 
if they had been known, it can not be pretended the author- 
ity would have been given to sell. 

The fact is apparent; the Lesers, who were weak-minded 
and unacquainted with business, terror-stricken with the great 
fire which, in a moment, swept away the home they had occu- 
pied for years, were overreached by a shrewd real estate dealer, 
who acted in the interest of another, under the guise of a 
friend and agent of them. 

The contract can neither be 'said to be fair, equitable or 
just. To take from them property worth $30,000 for $21,- 
000, when considered in connection with the other facts dis- 
closed by this record, is an outrage that a court of equity can 
not for a moment tolerate or sanction. 

There is, however, another principle which, when applied 
to this case, forbids a court of equity from decreeing a specific 
performance of this contract. An agent employed to sell, can 
not himself become the purchaser; or an agent employed to 
buy, can not be the seller. And, upon the same principle, it 
is held that a contract made by one who acts as the agent of 
both parties, may be avoided by either principal. Story on 
Agency, sec. 211. 

Before this written authority to sell was given, White came 
to the Lesers with a proposition from appellant of $20,000, 
and urged him to accept it. His commissions were to corhe 
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from appellant. As soon as he executes the contract of sale, 
he goes with appellant to the recorder's office and has it placed 
on record. Under his counsel and advice, appellant makes a 
tender of the purchase money. He takes appellant to an 
attorney for advice, and introduces him ; nor does he stop at 
this. He offers to 'pay appellees' counsel their fees, not to 
exceed $1000, if, upon an examination of the papers, they 
should advise and eifect a ratification of the contract of 
appellees. 

These facts tend to show that this agent was employed to 
buy as well as to sell. Appellees had bargained for the skill 
and labor of White, their agent, and had a right to expect 
and demand his undivided services in their behalf and for 
their interest. This they have not secured, and a court of 
chancery will not lend its aid to enforce a contract which, in 
equity, is regarded as constructively fraudulent. 

Other questions have been discussed by the counsel on each 
side of this case, but, in the view we have taken of the case, 
it becomes unnecessary to decide them. 

The decree of the Superior Court will be affirmed. 

Decree affirmed. 

Ace. C. B. & Q. R. R. Co. v. Reno, 113 111., 39; Cohn v. Mitchell, 
115 111., 124; Maltby v. Thews, 171-111., 264; Cowan v. Curran, 216 111., 
598. 



SECTION 7.— EQUITY AIDS THE VIGILANT. 

CORNELL V. NEWKIRK. 
44 111., App., 487. 
[Appellate Court First District. June 6, 1892.] 
Waterman, P. J. What constitutes such laches or acquies- 
cence as will debar a party from equitable relief which he 
might otherwise have had, is a matter concerning which there 
can be no definite rule applicable to all cases. Time is not 
alone to be considered, but all the circumstances attending both 
action and non-action. 

The principle embraced in the maxim vigilantibus non dor- 
mientibus aequitas subvenit may be invoked whenever a court 
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of equity is asked to afford relief; and when so invoked, 
it is for the court to determine whether equity requires that 
the relief sought should be given. 

In the present case it appears that Edward F. Adams hav- 
ing, on February 11, 1876, made a mortgage upon certain 
vacant lots in Illinois, to secure his two notes for $1,300 each, 
maturing in one and two years, respectively, never thereafter 
paid either taxes or assessments upon the lots, or principal 
or interest of the mortgage; that in 1886, the owner of the 
notes caused a sale under the power contained in the mort- 
gage deed to be had, and at the sale himself bid in the property 
for the entire amount of the mortgage debt. 

That more than four years thereafter the mortgagor, who 
for twelve years had been a resident of another State, quit- 
claimed without consideration his interest in the premises to 
the complainant ; that the purchaser at the mortgage sale has 
paid all the taxes for seventeen years, amounting to some 
$1,300 ; that he has made valuable improvements upon a por- 
tion of the lots and sold others. 

The sale was one which might have been set aside had 
application been made in proper time; but we think that the 
circumstances show inexcusable laches on the part of the 
mortgagor. Not until there had been a considerable increase 
in the value of the property and it had come into demand, 
was an offer to redeem made. In Bush v. Sherman, 80 111. 
160, in discussing this subject the court said: "The prin- 
ciple that lies at the foundation of all the cases in this court 
upon this subject is, the party who challenges a sale on account 
of irregularities that may have intervened, must be diligent 
in discovering that which he alleges will avoid the sale, and 
diligent in his application for relief." The cases in which the 
principle above stated has been applied in this State are 
numerous. Hoyt v. Pawtucket Inst, for Savings, 110 111. 399 
Speck V. Pullman Co., 121 111. 60; McHany v. Shenck, 88 111, 
365 ; Fitch v. Willard, 73 111. 107; Estes v. Furlong,, 59 111. 302 
Hamilton v. Lubuke^, 51 111. 420; Sloan v. Graham, 85 111. 30 
Williams v. Rhodes, 81 111. 571 ; Breit v. Yeaton, 101 111. 242 
Munn V. Burges, 70 111. 604; Dempster v. West, 69 111. 613 
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Maher v. Farwell, 97 111. 56 ; McDonald v. Stow, 109 111. 40 ; 
Nichols V. Otto, 132 111. 91. * * * 

[Decree of Circuit Court dismissing the bill for want of 
equity afHrmed.] 



SECTION 8.— EQUITY FOLLOWS THE LAW. 

RICHARDSON v. GREGORY. 

126 111., 166; 18 N. E. R., 777. 

[Supreme Court of Illinois. November 15, 1888.] 

Shope, J. This was a bill filed by appellant against appel- 
lee for an accounting between them as partners. On hear- 
ing, the circuit court dismissed the bill. On appeal to the 
appellate court, the decree of the circuit court was affirmed, 
and this further appeal is prosecuted therefrom. The part- 
nership, under the firm name of Richardson & Gregory, was 
entered into June 33, 1870, for the manufacture and sale of 
plows, to be manufactured under certain devices for which 
Richardson had applied for a patent, and for the sale to 
others of license to manufacture thereunder. The patent 
was not then issued; but, in contemplation of its issue, the" 
partnership was formed, commencing the date above men- 
tioned, and to continue for the life of the patent, unless 
sooner dissolved by mutual consent. Gregory was to fur- 
nish capital, not to exceed $10,000, as the same should be 
required, and was to be repaid, with interest at 10 per cent. 
Each party was to devote himself to the business of the 
firm and in promoting its interests, and were to share the ex- 
penses equally; the profits, Richardson nine-sixteenths, and 
Gregory seven-sixteenths. Books were to be kept, and 
settlements had between partners, on the 1st days of June 
and November of each year. The stipulation in respect 
of the patent was that Richardson "shall not deprive or 
permit Gregory to be deprived of his full share, or seven- 
sixteenths, of said patent-right ; but the same shall at all 
times be had and used to their mutual benefit and advantage 
during the continuance of said copartnership." The bill 
alleges that divers sums of money belonging to the firm 
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came to the hand of Gregory, for which he fails and refuses 
to account, etc., and seeks an accounting and settlement of 
the partnership afifairs. The answer, after admitting the 
partnership, sets up that the firm ceased doing business 
in manufacturing and selling plows in January, 1873; that 
they then licensed one Thompson to manufacture under 
said patent, the license to determine when the licensee 
ceased to manufacture thereunder; that Thompson entirely 
ceased in 1876, and that no business of any kind has been 
done or prosecuted by the firm since said date, except the 
collection of outstanding accounts; and avers that, long 
prior to June, 1877, the. firm had entirely ceased to do busi- 
ness, without any intention to renew or further prosecute 
the same ; avers that, in the spring of 1877, a full settlement 
was had of all partnership matters ; and on review thereof, 
in May, 1878, a final and complete settlement of all matters 
pertaining to the partnership or its business was had, the 
entire assets of the firm divided between the copartners, 
and the partnership dissolved. The statute of limitations 
is set up and relied upon as a bar to the relief sought by the 
bill. 

The questions ^presented are mainly of fact as to the al- 
leged settlement and dissolution of the firm. Appellant 
denies that there ever was a settlement of the partnership 
affairs, or that the copartnership was ever terminated by 
mutual consent, but subsisted until a few months prior to 
the filing of his bill by the terms of the contract of copart- 
nership ; that is, until the expiration of the patent mentioned. 
The testimony offered upon the issue was that of appel- 
lant and appellee, corroborated to a greater or less degree 
by memoranda and documentary evidence. There is no 
controversy over the facts that the firm did a considerable 
business from the time of its organization to January, 187.3, 
when it ceased to manufacture, and licensed Thompson ; or 
that from that time until Thompson quit manufacturing 
under the license, in 1875 or 1876, the firm did no business 
except to sell its stock on hand, collect in its outstanding 
indebtedness, and collect royalty from Thompson; or that, 
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since Thompson ceased manufacturing under said license, 
the firm have been engaged in no way in carrying on the 
business contemplated by the articles of copartnership, save 
only the attempt to collect a balance of outstanding indebt- 
edness owing to the firm for products previously sold. It 
is also conceded that there was an attempt to settle the 
partnership affairs on and prior to the 15th day of May, 
1878, which on that day resulted, as testified to by ap- 
pellant, in a division between the parties of the assets of the 
firm. He testifies that on that day "we divided whatever 
assets there was found in the company. They were prin- 
cipally in notes, — a portion of which I took, and a portion 
went to him. There was a list of them all, — a list of what 
each took. The books were present. There was some old 
plows returned by agents. I took the plows. He took the 
letter-press I took the plow-press. There was a lease of 
college land. That was divided or arranged previously. I 
don't think of anything more." Nor is it -now contended 
that there were other assets of the firm than those divided. 
He also testifies that they were 10 days — perhaps twice that 
— in looking over the partnership affairs at that time, and 
says : "There was what purported to be a balance struck ; 
that was what we were attempting to do. If there had been 
no errors, it would have been a settlement up to date." 
When the lists testified to are produced, it is found they 
have the following heading: "Statement of Division R. & 
G. Assets on Settlement, May 15, 1878, and Settlement of 
Account to Date." Then first follows statement, viz. : 

"Cr. 

by whole amt. of assets in notes and bills $13,954 18 

L. W. Richardson, bal. due R. & G 2,965 91 

$16,920 09 
To amount due W. H. G., balance 

account. May 1, 1878 $3,361 57 

To L. W. R. dividend 7,626 66 

To W. H. G. dividene 5,931 86 

$16,920 09" 
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Then follows under heading '%. W. Richardson. Rec'd 
payment as follows:" a list of notes and accounts, includ- 
ing the individual note of Richarsdon for a small sum, and 
his account to the firm of $2,965.93, and Gregory's note at 
90 days for balance of $44.89, and footing up $7,626.66 ; to 
which is appended the following receipt. "Received these 
notes and bills, on settlement with R. & G., this 15th May, 
1878. L,. W. Richardson." A like list, under similar head- 
ing, and covered by a like receipt, signed by Gregory, then 
follows ; showing the receipt by Gregory of the amount due 
him to balance account, $3,361.57, and for dividend, $5,931. 
86. Appellee testifies that they commenced to settle in 1877, 
and reached a basis of settlement; that in the spring of 
1878 thev reviewed and reached a final and complete settle- 
ment of all partnership affairs. May 15, 1878. "It was," he 
says, "a full and entire settlement of the entire old business 
'of the firm, and was so understood, and the assets were 
completely divided." In this he is corroborated by the fore- 
going facts, and we think the circuit court was fully war- 
ranted in finding that the affairs of the partnership were 
closed May 15, 1878. For over five years the business for 
which the partnership had been formed had been abandoned 
by mutual consent. The only license issued had expired; 
and it is not pretended that others could have been issued, or 
that it was contemplated that the business should in any way, 
or at any time, be resumed. It is true, appellant insists there 
were errors' to his prejudice in the settlement; and it is shown 
that from about June, 1878, to June 15, 1880, — the date of 
the last communication from appellee upon the subject, — 
he was endeavoring to have these alleged errors corrected. 
That, however, in no way militates against the conclusion 
that the business of the firm had been closed, and the co- 
partnership dissolved, by mutual consent: The dissolution 
would not necessarily depend upon the settlement between 
the partners ; the power to close up the partnership would 
necessarily continue. Story, Partn. § 328. If errors existed 
in the settlement, there was nothing to prevent appellant's 
applying to a court of equity for their correction, if his 
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remedy at law was not complete; and, upon proper bill 
filed, in apt time, relief could have been given by a just re- 
stateinent of the account. It is apparent that he knew of 
every error now claimed in 1879, and probably in June, 
1878. Aside from the fact that the bill is not framed on 
that theory, he has not shown the exercise of such ordinary 
and reasonable diligence, after the lapse of seven years 
after knowledge of the error before attempting to assert 
his right, as will call into activity a court of equity. Both 
parties treated the partnership as at an end. Each was to de- 
vote his time and energies to the business of the firm ; yet after 
1877, and practically from 1873, each sought other employ- 
ment, and has been engaged exclusively in other avoca- 
tions. By mutual consent and acquiescence, the purpose 
to manufacture and sell plows was abandoned early in 
1873 ; and all business relating to the partnership, except the 
adjustment of their accounts, ceased in 1877, and even that 
terminated finally May 15, 1878. The parties might term- 
inate their partnership at their pleasure. 1 Colly. Partn. § 
119 ; Pars. Partn. 385. The conclusion from the facts seems 
irresistible that the business of the partnership was term- 
inated, not only by the acts of the partners, but by mutual 
consent, prior to May 15, 1878. This would as efifectually 
dissolve the copartnership as could be done by an express 
agreement to that effect. L,igare v. Peacock, 109 111. 94 ; 
Bank v. Page, 98 111. 119 ; 3 Kent, Comm. 53. 

There being, in matters of account, concurrent jurisdic- 
tion at law and in equity, courts of equity, in bills of ac- 
count, apply the same period of limitation prescribed by 
the statute for barring actions of account in courts of common 
law. Actions of account are barred in five years. 1 Story, 
Eq. Jur. § 529; Hancock v. Harper, 86 111. 445; Quayle v. 
Guild, 91 111. 378; Bonney v. Stoughton, 122 111. 541, 13 N. 
E. Rep. 833. It follows that, more than five years having 
elapsed between the dissolution of the firm and the filing 
of the bill in this cause, the statute of limitations consti- 
tuted a perfect defense, unless something is shown to re- 
move the bar, or take the case out of the operation of the 
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statute. It is said that there was not a final division of the 
assets between the partners, and no dissolution of the firm, 
because the patent was not included in the distribution of 
assets, and remains undisposed of. Appellee testifies that 
the patent was regarded as wholly worthless, having been 
"superseded by others," and for that reason "no account 
was made of it." There is nothing in the agreement of co- 
partnership requiring its assignment by Richardson to the 
firm, or that it should become in any way a firm asset, 
unless the copartnership should continue for the full period 
covered by the patent. When the copartnership ceased, as 
will be seen from the extract from the agreement before 
given, Richardson's covenant to assure to Gregory seven- 
sixteenths of the patent during the continuance of the co- 
partnership was fulfilled, and the right of Gregory to the 
patent or the use thereof ceased. At the time of the settle- 
ment, the dissolution having taken place by the consent 
and acquiescence of the parties, the firm retained no inter- 
est in the patent. We perceive no error in this record, and 
the judgment of the appellate court will be affirmed. 

Baker, J., took no part in the consideration of this case 
in this court, he having participated in the decision made in 
the appellate court. 



CHAPTER III. 
THE DOCTRINES OF EQUITY. 



SECTION 1.— EQUITABLE ESTOPPEL. 

GILLETTE v. WILEY. 
126 111., 310; 19 N. E. R., 287. 

[Supreme Court of Illinois. June 18, 1888.] 

Appeal from appellate court, Third district. 

This is a bill in chancery filed in the circuit court of 
Logan county, by John E. Wiley against Joshua Day and 
John D. Gillette, to set aside the discharge of said Day, as 
guardian of Wiley, entered by the county court of that 
county, and for a decree against Day and GiHette for the 
sum due to complainant as shown by the report of said Day 
as guardian of Wiley, June 23, 1869, and interest thereon. 
On March 23, 1859, said Joshua Day was by the county 
court of Logan county appointed guardian of the complain- 
ant, who was then an infant, and qualified by giving bond 
in the penal sum of $3,500, with said John D. Gillette as 
security, April 24, 1860. Gillette required and Day gave 
him a mortgage on his farm in Logan county to indemnify 
him (Gillette,) as such surety, which mortgage was duly re- 
corded. Day made several reports of his guardianship to 
the county court, and on June 22, 1869, made final report, 
showing in his hands, as such guardian, $2,695.41 ; and, 
complainant being then of age, said county court made an 
order directing said guardian to pay over to said ward that 
amount, less $18 costs paid, and file his voucher for such 
payment, and upon filing of which he was to be discharged. 
On the 22d day of July, 1870, Wiley fi.led in the office of the 
clerk of the county court of Logan county the following re- 
ceipt : 

94 
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"Received of Joshua Day, guardian of John E. Wiley, the 
sum of twenty-six hundred and seventy-seven dollars, this 
July 1' 1869. 

his 

"John X B. Wiley." 

rry-t mark 

i hereupon the following entry or order of said county 
court was made of record: "Minor heir of Daniel Wiley, 
deceased, Joshua Day, guardian of John E. Wiley, minor 
heir of said deceased, presented vouchers for payment, 
ordered heretofore, and, the same having been examined 
by the court, it is ordered by. the court that said vouchers 
be filed, and the guardian be and is hereby discharged from 
said guardianship." Some time afterwards Day requested 
Gillette to release the mortgage on his farm, telling him 
that full settlement had been made with said ward, and he 
had obtained his discharge from the county court as guar- 
dian of said Wiley. Gillette went to the county clerk's 
office, and was there informed of the fact that Day was dis- 
charged as the guardian of John E. Wiley; and, acting upon 
such information, on November 30, 1872, released the mort- 
gage given to indemnify him as surety of said Day on said 
guardian's bond. Shortly after the release of said mortgage, 
said Day conveyed said lands, and became insolvent in 
1879, and has -ever since continued to be insolvent. It is 
shown that at about the age of 17 years the complainant 
became afflicted with Chorea, or St. Vitus dance, and also 
to some extent addicted to the use of intoxicating liquors. 
The night before the day upon which the receipt was signed 
the complainant had been to a dance, and had been drink- 
ing. Just prior to the signing of the receipt, he was lying 
on the floor at Day's house, asleep. Day awakened him 
out of his sleep, and there is a conflict in the evidence as to 
what then occurred. Complainant testifies : "I was lying 
asleep upon the floor. He got me up, and told me to sign 
a paper. I asked him what it was. He said it was a note. 
I asked him to give it to me. He said if I had it I would lose 
it, and that he would put it in his books, and keep it. He 
put it away in his books, and kept it." There is also evi- 
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deilce tending to show that his habits and illness had to 
some extent impaired his mind. He could read writing, 
but did not attempt to read the paper he signed, believing, 
as he says, that Day told hirn the truth. Day never in fact 
paid him any portion of the money in his hands. On the 
other hand there is much evidence tending to show that 
complainant knew Day was his guardian, and had money 
in his hands belonging to complainant, and that at the time 
of signing said receipt Day told him (Wiley) that he wanted 
him to sign the receipt for the money he (Day) owed him 
(Wiley) to enable Day to settle with the court, and release 
the mortgage that Gillette held on his (Day's) land. Com- 
plainant denies that he knew that Day was his guardian, 
or that he had money in his hands belonging to him, until 
some time in 1881. Complainant became of age in spring 
of 1869, and from the time he was eight years old lived in 
the family of Day, until the spring of 1881, when he and 
Day had a falling out. The other facts necessary to an 
understanding of the case are stated in the opinion. 

Per Curiam. The last account of the guardian, filed in 
the county court, June 22, 1869, just after his wa,rd's ma- 
jority, shows in the guardian's hands the sum of $2,695.41, 
belonging to the ward, which was directed by the court to 
be paid to the ward, less the sum of $18 costs. It is con- 
ceded that the guardian never at any time paid any portion 
of the money to the ward, but on July 23, 1870, he filed his 
waf'd's receipt for $2,677, dated July 1, 1^69, and procured 
an order of the county court for his final discharge as guar- 
dian. There was no citation of the ward, nor was he pre- 
sent or given notice of such proceedings. An order had 
been previously entered by the county court, requiring said 
guardian to pay over to his ward the sum of money in his 
hands, less the costs aforementioned, and such order is 
conclusive upon the guardian and his security upon his 
bond, except for fraud, or mistake as to the amount then 
actually in the hands of the guardian. Ammons v. People, 
11 111. 6 ; Ralston v. Wood, 15 111. 159. 

The complainant's receipt, filed by the guardian, is prima 
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facie evidence that his guardian, on or before July 1, 1869, 
paid him the sum of $3,677, but is not conclusive. Like 
any other receipt, it is open to explanation or contradiction. 
Scott V. Bennett, 3 Oilman, 243 ; Walrath v. Norton, 5 Gil- 
man, 437; Frink v. Bolton, 15 111. 343. 

The evidence clearly establishes that the receipt is not 
true, and that the guardian never in fact paid the complain- 
ant said sum, or any part of it, and that there had at no 
time been a settlement between the guardian and ward. 
This, of itself, is sufficient to fix the liability of appellant, 
who was surety on the guardian's bond, unless he has 
shown something which exonerates him, or which in equity 
will defeat the right of complainant to the relief sought. 
No discussion of the facts as to whether at the time of the 
execution of the receipt mentioned the ward understood the 
purport of that instrument will be entered upon. He testi- 
fies that he was told that it was a note his guardian wished 
him to sign, and that he signed it without reading it, rely- 
ing on such statement. The evidence showing the contrary 
is shown to be so unreliable in its character as to entitle it 
to little or no weight or consideration. It may, therefore, 
be assumed as a fact that the receipt upon which the order 
of court was predicated was obtained by said Day, guardian, by 
falsely representing to his ward that the paper presented for 
his signature was a note his guardian desired him to sign. 

It is claimed that in giving this receipt by the ward to 
his guardian he failed to exercise proper care and caution 
in ascertaining the nature and effect of the instrument 
signed, and that he thereby put it in the power of the guar- 
dian to. practice a fraud upon the court in procuring the 
order of discharge, and upon appellant by means of such 
order and receipt, whereby appellant was induced to re- 
lease his security, and that the ward should therefore be 
estopped from asserting the liability of such surety on said 
bond, and that complainant's laches are in equity sufficient 
to defeat the relief sought. It is clear, however, that the 
guardian owed his ward a duty, which could be discharged 
only by performance of the condition of his bond ; and that 
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no one, except the ward, had power to release the obHgation 
of the guardian or his surety. Before the county court 
could enter its order discharging the guardian, it must ap- 
pear to that court that the guardian had complied with its 
former order, and paid over to his ward all money in his 
hands belonging to said ward. Under the circumstances 
here shown, the mere order of the county court would not 
avail to release the guardian from his obligation to ac- 
count to his ward, and, if the guardian is not released by it, 
it is equally clear that the surety would not thereby be re- 
leased. If a dishonest guardian could file an ex parte ac- 
count showing payment in full to his ward, and by forged 
receipts, or receipts procured by fraud and circumvention, 
obtain an order of discharge, without notice to the ward, 
and thereby satisfy or defeat the condition of his bond, 
requiring him to pay over to the ward the estate of the 
ward in his hands, it would defeat the purpose of the law 
in requiring such bonds, with security. 

The principal contention, however, arises out of the fact 
that appellant had taken a mortgage upon the guardian's 
land to indemnify himself against loss by reason .of his 
suretyship on said- guardian's bond, and that by reason of 
said receipt, and the order of court thereby procured, and 
in reliance thereon, appellant was led to change his condi- 
tion, and give up his security against loss by reason of his 
suretyship for said guardian, and it is contended that, as by 
giving the receipt the ward aided his guardian in practic- 
ing a , fraud upon appellants, he should be estopped from 
now disputing the validity and fairness of his receipt, and 
that he alone should suffer the consequences of his own 
want of due and proper care and circumspection in signing 
said receipt. 

The doctrine of the estoppel in pais is never applied, ex- 
cept where it will be contrary to equity to allow the as- 
sertion of the right or proof of the fact to avail. It is never 
applied to one who is without fault, or who has not by some 
act or declaration, or by silence when he should speak, in^ 
duced another to alter his condition on the faith of such 
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acts or the truth of such declarations. The facts which give 
rise to an estoppel must be such as to make it unjust and 
inequitable to allow the party estopped to assert what 
would otherwise be his right, or make proof of matters 
tending to establish such right. Its efifect is the forfeiture 
of a pre-existing right, or the exclusion of evidence of such 
right. 

At the time of the execution of this receipt by Wiley, it 
is apparent that he had no knowledge that appellant was 
security on the guardian's bond, or that the security on 
such bond, whoever he might be, had taken a mortgage 
or other security from Day. Wiley so testifies, and is un- 
contradicted by any credible testimony. It is therefore evi- 
dent that he could have had no purpose, in executing said 
receipt, of aiding said Day in perpetrating a fraud upon the 
security on such bond, even if he had known that he was 
executing a receipt. The ward owed no duty to appellant ; 
made no statement or declaration to appellant to influence 
his conduct. Instead of giving the receipt to deceive appel- 
lant, and induce him to believe that the guardian had paid 
him, he was himself the victim of fraud and deception. 

It was said by this court, in_People v. Brown, 67 111. 436, 
that "the doctrine on this subject we understand to be that 
when a person, by his words or conduct, voluntarily causes 
another to believe in the existence of a state of things, and 
'induces him to act upon that belief, so as to change his 
previous position, he will be estopped to aver against the 
latter a different state of things." It is clearly apparent in 
this case that there was no voluntary act of Wiley which 
could have misled appellant, or induced him to part with 
his security. The act of Wiley was procured by fraud and 
misrepresentation of his guardian, for the faithful perfor- 
mance of whose duty appellant was surety. The mind of 
Wiley never assented to the execution of the receipt as an 
acknowledgment of having received the money therein men- 
tioned. What he voluntarily did was to execute what he 
supposed to be a promissory note. It is not essential to 
the creation of estoppel that there should be an actual fraud- 



100 GII^LETTE V. WILEY [CHAP. Ill 

ulent intent at the time of making the declarations or per- 
forming the act upon which the other party has relied, but 
it is essential that there should be voluntary acts or declara- 
tions by which another is made to believe in the existence 
of certain facts, and which induce him to act upon that be- 
lief. Pickard v. Sears, 6 Adol. & E. 469 ; Freeman v. Cooke, 
2 Exch. 654; Cornish v. Abbington, 4 Hurl. & N. 549; 
People v. Brown, supra, 435 ; Powell v. Rogers, 105 111. 318. 

The cases and text writers seem to use interchangeably 
the words "willfully," "intentionally," "means," and "vol- 
untarily," as synonymous terms in discussing the question 
of the making of declarations, or performing acts from 
which it is alleged an estoppel arises. The rule, as gathered 
from the various cases, in respect of this element of estoppel, 
perhaps is that where one voluntarily, by acts or declara- 
tions, represents a certain state of facts to exist, and thereby 
procures a change of conduct in another, he can not after- 
wards be heard to assert a contrary state of facts, if injury 
results to, or fraud is perpetrated thereby upon, the party 
who had acted, relying upon the truth of his representations. 
It is, however, claimed "that an equitable estoppel will 
arise by the negligent act .and conduct of a party, even 
though ignorant of the truth of his declaration." 

It is said in Bigelow, Est. 540 : "It seems to be settled 
that a party's ignorance of the truth of the representation 
will not remove the estoppel, if his ignorance is the result 
of gross negligence." It is urged that it wa§, gross negli- 
gence for Wiley to sign the paper produced as a receipt, 
without informing himself as to the contents thereof. We 
have seen that he was ignorant of the fact that he was 
making any representations or acknowledgment of payment 
by the guardian. . His negligence, if any is attributed to him, 
was in relying upon the statement of Day as to the contents 
of said paper. It, however, appears that appellee's father 
died in 1856 ; that appellee was then about eight years old ; 
and on March 23, 1859, Day was appointed guardian, and 
took appellee to his (Day's) home, where the ward con- 
tinued to reside as a member of the guardian's family until 
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after he became of age, and until the spring of 1881. When 
the signature was procured to the receipt the ward was 
still an inmate of his guardian's family, and had just arrived 
at his majority. He would not be expected to distrust his 
guardian, or question the truthfulness of his representations. 
Appellee says he had every confidence in his guardian, and 
the facts and circumstances shown tend to corroborate his 
statement.^ He was assured that the paper he was asked to 
sign was a note, and, having been just awakened from 
sleep, did not read the paper before affixing his mark to it. 
That we can now see how utterly unworthy of confidence 
this guardian was, and how recreant to every trust and 
confidence reposed in him, furnishes no criterion for deter- 
mining the condition of appellee's mind in this respect. 
Considering, as we must, the confidential and intimate re- 
lations existing between appellee and his guardian, with 
whom he had no settlement, or talk of settlement, of the 
ward's affairs, it cannot be said that there was anything to 
apprise appellee that he might be acknowledging payment 
by the guardian, or that would put him upon inquiry in that 
regard. It is to be remembered that this boy, while hav- 
ing a considerable patrimony, had been reared in ignorance, 
and allowed to fall into vicious habits, and in addition had 
several years prior to his arriving at majority become afflict- 
ed with a nervous disease that to some degree impaired 
his mental faculties. If it be conceded that appellee knew 
that Day was his guardian, or that Day had money in his 
hands belonging to appellee, what was there to induce ap- 
pellee to believe that the signing of this particular paper 
had anything to do with the matter of his estate. Manifest- 
ly nothing whatever. 

Ordinarily, one having the means of information as to 
the contents of a paper executed by him will, as against 
third persons, be held to have known the contents, and will 
not be permitted to assert his ignorance of its. contents to 
avoid responsibility according to its real import. Here, 
however, the signing of this receipt was the will and act of 
the guardian, rather than that of appellee. Courts will 
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watch settlements of guardians with their wards, or any 
act or transaction between them affecting the estate of the 
ward, with great jealousy. From the confidential relation 
between the parties, it will be presumed that the ward was 
acting under the influence of the guardian, and all trans- 
actions between them injuriously affecting the interests 
of the ward will be held to be constructively fraudulent. 
Carter v. Tice, 120 111. 277, 11 N. E. Rep. 529. The doc- 
trine is thus stated in 1 Story, Eq. Jur. § 317 : Where the 
guardianship has in fact ceased by the majority of the ward, 
the courts "will not permit transactions between guardians 
and wards to stand, even when they have occurred after 
the minority has ceased, and the relation become thereby 
actually ended, if the intermediate period be short, unless 
the circumstances demonstrate, in the"' highest sense of the 
term, the fullest deliberation on the part of the ward, and 
the most abundant good faith on the part of the guardian; 
for in all such cases the relation is still considered as hav- 
ing an undue influence upon the mind o"f the ward, and as 
virtually subsisting, especially if all the duties attaching to 
the situation have not ceased, — as if the accounts between 
the parties have not been fully settled, or if the estate still 
remains, in some sort, under the control of the guardian." 

It is seerl ihat the presumption of influence on the part of 
the guardian, and the dependence of the ward, continues 
after the legal condition of guardianship has ended, and 
transactions between them during the continuance of the 
presumed influence of the guardian will be set aside, unless 
shown to have been the deliberate act of the ward, after 
full knowledge of his rights. In all such cases "the burden 
rests heavily upon the guardian to prove the circumstances 
of knowledge and free consent" on the part of the ward, 
"good faith, and absence of influence, which alone can over- 
come this presumption." 3 Pom. Eq. Jur. § 961, and author- 
ities cited. It is not only shown as a fact, but will be pre- 
sumed from the circumstances here shown, that undue 
influence was exercised by the guardian in procuring the 
receipt of his ward.. The act, then, was the act of the guar- 
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dian,— the carrying into effect of his will,— to which the 
mind of the ward was subordinated. In no just sense can 
It be said that a party thus circumstanced has been guilty 
of negligence. To bind a ward, it should appear that he 
acted after the termination of his disability, with delib- 
eration, and with full knowledge of all material facts. F'ish 
V. Miller, 1 Hofif. Ch. 267; Scott v. Freeland, 7 'Smedes & 
M . 409 ; Sherry v. Sansberry, 3 Ind. 320 ; Trader v. Lowe, 
45 Md. 1 ; Ferguson v. Lowery, 54 Ala. 510 ; Garvan v. Wil- 
liams, 44 Mo. 465; Harris v. Carstarphen, 69 N. C. 416; 
Wade V. Lobdell, 4 Cush. 510. 

Nor can it be said that appellant was a third party, 
charged with no duty in respect of the matters here being 
considered. He was under contract obligation to the ward 
to the extent of the money coming into the hands of the 
guardian, and had undertaken that the guardian would 
faithfully perform his duty in respect thereof. He is pre- 
surned to have known the law, and therefore must have 
known that the order of the county court was liable to be 
set aside for fraud, or any infirmity in the dealing between 
the guardian and ward. He was required to know that 
nothing short of the actual payment of the money in his 
hands would release the guardian from his liability as such, 
and that, in the event of said order being set aside, the 
guardian would be liable to account to said ward. He is 
shown to have known that the ward had been and was then 
a member of the guardian's family, and had but recently 
attained his majority. Common prudence would therefore 
dictate that further inquiry should be made than merely 
looking to the record and the receipt before releasing his 
indemnity, and the ward was in the neighborhood, and 
could have readily been seen and inquired of as to whether 
or not he had been paid. To hold otherwise would be to 
put it in the power of every insolvent guardian who may have 
given security to his bondsmen to despoil his ward of his 
estates, and then, by fraud or undue influence, procure the 
simple receipt of his ward, and thereby discharge the lia- 
bility of the security upon the guardian's bond. 
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But it is said that where one or two innocent persons 
must suffer by the fraud of a third person, who owed a duty 
to both, he who put it in the power of the third person to 
commit the fraud must bear the loss, rather than the other. 
It is contended that appellee, by giving the receipt, enabled 
the • guardian to impose upon the court and appellant, and 
the principle mentioned is sought to be invoked against 
him. As we have seen, he did not knowingly give the re- 
ceipt, nor did he have any knowledge that appellant held 
a mortgage or other security against loss by reason of his 
suretyship, and was not guilty of negligence with which 
he was chargeable in signing said receipt. The object of 
requiring a bond with security is to protect a ward from 
the fraud and dishonesty of his guardian, no less than 
against his insolvency ; and to allow the surety to escape 
liability through the very fraud of his principles which he 
was under contract obligation to protect the ward against, 
would be to establish a most dangerous precedent, and 
render such bond unavailing as protection to the ward, and 
defeat the purpose of the law in requiring guardians to give 
bond with security. 

In Forrester v. State, 46 Md. 154, it is said that " it is the 
duty of sureties on the bond of the guardian to make in- 
quiry, and see that their principal discharges the obliga- 
tion resting upon him, whether he be solvent or insolvent." 
It was the duty of appellant, as it is of the courts, to scruti- 
nize with care the transactions between the ward and the 
guardian for whom he is surety. When, by the exercise 
of reasonable care and diligence, the fact can be ascertained, 
he should be held to know of any infirmity in the dealings 
of the guardian with his ward. While full faith and credit 
must be given to the public record, and those relying upon 
and dealing in view of them will ordinarily be protected, 
the record of discharge of the guardian by the county court 
will not protect the guardian, or the surety on the guardian's 
bond, if such order is procured by the fraud of the guardian. 
In view of the facts of this case, it must be held that the 
negligence of the surety, in not determining what was the 
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truth when the means of ascertaining the same was readily 
at hand, was the occasion of his loss, if loss he must suffer. 

The delay of appellee in bringing this bill is set up and 
relied upon as laches which should defeat the relief sought. 
The bill was not filed until 12 years after the right of ac- 
tion accrued. The statutory limitation of suits upon the 
bond then in force was 16 years. Courts of equity, in en- 
forcing rights of the ward as against the surety, will, unless 
there is some equitable reason for the adoption of a different 
period, adopt the limitation fixed by statute. Schell v. 
Eidman, 77 111. 301. In cases of fraud, ,the limitation will 
begin to run only from the discovery of the fraud, or from 
the time when the fraud could have been discovered by 
the exercise of reasonable diligence; but it is well settled 
that the failure to use such diligence may be excused when 
there exists a relation of trust and confidence between the 
parties, rendering it the duty of the party committing the 
fraud to disclose to the others the truth, and where it was 
through the acts of the former that the latter was induced 
to refrain from inquiry. Bigelow, Fraud, 445 ; 2 Perry, 
Trusts, § 805; Bank v. Harris, 118 Mass. 147; Wear v. 
Skinner, 46 Md. 257. Here the suit was brought within the 
limitation of actions on the bond, and while the courts may, 
for equitable reasons, adopt a shorter period of limitation, 
they will do so only when equity demands it We see no 
reason in this case for departing from the general rule. It 
is true that the guardian became insolvent, as appellant 
says, in 1879 ; but appellee remained a member of the 
guardian's family, and under his influence and control, until 
1881, and that he was subjected to and dominated by the 
•will of the guardian is, we think, apparent. In 1880 appel- 
lant testifies appellee wrote him a letter demanding money 
that Day owed to appellee. It appears that appellant knew 
that appellee was living at Day's at the time of the release 
of the mortgage, and long subsequently; that he had seen 
Wiley occasionally, and knew of his physical affliction. It 
is shown that when Wiley became of age "he was a drunken 
spendthrift." In view of the facts disclosed, we are not pre- 
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pared to say that good conscience requires the application 
of the doctrine of laches. 

Finding no error in this record, the judgment of the ap- 
pellate court is affirmed. . 

See Contra Baum v. Hartman, 133 111., App. 444. 



ANDERSON v. ARMSTEAD. 
69 III., 45S. 

[Supreme Court of Illinois. September Term, 1873.] 

Appeal from the Superior Court of Cook county; the Hon. 
Thomas F. Tipton, Judge, presiding. 

This was a proceeding, instituted by Charles G. Anderson, 
against Alice M. Armstead, to enforce a mechanic's lien for 
labor done and materials furnished on premises belonging to 
the defendant. 

The facts of the case are, that plaintiff made a contract 
with H. H. Armstead, husband of the defendant, to paint 
the house in question, for which he agreed to give, when 
done, R. Cole and wife's warranty deed of lots, purporting to 
be in Washington Heights addition to Chicago, together with 
abstracts of lots, or in default of which to pay plaintiff $300 
cash. The work was done and accepted, together with extra 
work amounting to $39.35. The plaintiff never received from 
the defendant, or her husband, any money or any thing except 
R. Cole and wife's warranty deed of what purports to be cer- 
tain lots in the Washington Heights addition lo Chicago, with- 
out any abstracts of title. The lots described in Cole's deed 
had no existence, there being no plat of the name on record 
in Cook county. The plaintiff signed two receipts on the 
back of the contract, one of which is worded as a full dis- 
charge of the contract. He did not read the receipts, and 
did not readily understand English, and was told by Armstead 
that they were receipts for the deeds. 

A trial was had before the court without a jury, and the 
court found for the defendant and dismissed the plaintiff's 
petition, to reverse which the plaintiff appealed. 
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Mr. Justice Scholfield delivered the opinion of Court : 

We think it clear, from the evidence before us, that appel- 
lant has not been paid for his materials furnished, and work 
and labor done in painting the house. The Cole deed was a 
nullity, for tlie reason that there is no such property in exist- 
ence as it assumed to convey, and appellant's receipt was 
given in ignorance of the facts, and does not conclude him. 

The only question upon which there is any serious contro- 
versy is, whether the wife is, under the circumstances, bound- 
by the acts of her husband. 

The law is familiar, that where the owner of property holds 
out another, or allows him to appear, as the owner of, or as 
having full power of disposition over the property, and inno- 
cent parties are thus led into dealing with such apparent owner, 
or person having the apparent power of disposition, they will 
be protected. Their rights, in such cases, do not depend upon 
the actual title or authority of the party with whom they 
have directly dealt, but they are derived from the act of the 
real owner, which precludes him from disputing, as against 
them, the existence of the title or power he caused or allowed 
to appear to be vested in the party, upon the faith of whose 
title, or power, they dealt. Bigelow on Estoppel, 468 ; Hig- 
gins V. Ferguson et al. 14 111. 369 ; Donaldson et al. v. Holmes, 
23 id. 85 ; Schrawtz et ux. v. Saunders, 46 id. 18. 

Here, the wife had the same complete and absolute power 
and control over her property, free from the interference of 
her husband, that she would have had if she had been a 
feme sole. While she would act by her husband as her agent, 
he had no authority, as husband, to meddle with or in any 
manner control the property without her consent; and it 
was incumbent on her to see that his acts were within the 
powers actually confided to him, in order that frauds should 
not be practiced upon the innocent parties. Married women, 
in having the powers and privileges of femes sole, conferred 
upon them with respect to their property, must assume the 
responsibilities and duties which necessarily follow. The one 
is the price of the other. 

It is denied, in the answer of the wife, that the contract for 
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furnishing the materials and painting the house was entered 
into, or that the materials were furnished and the work done, 
with her knowledge and consent; and she denies, moreover, 
that she knew that the work was being done. It is clear to 
our minds that these allegations are disproved by the evidence 
of the plaintiff,; and she has offered no evidence to sustain 
them. 

Three witnesses swear that she was, on two different occa- 
•sions, at the house while the work was being done, in com- 
pany with her husband, and that appellant then conversed 
with her husband, in reference to th6 work, in her presence. 

It is shown, and nowhere contradicted, that while the work 
was being done, she and her husband were boarding only 
about one block from and in plain view of the house ; that ' 
the house was being fitted up for a residence for herself and 
husband, and that soon after appellant's work was completed 
she and her husband moved into and occupied it as such. 

We can not believe, under this evidence, that she was igno- 
rant either of the character or the object of the improve- 
ment being placed on her property. Her deed was dated on 
the 1st day of June, 1872. The contract between appellant 
and her husband was made on the 34th day of July follow- 
ing, and her deed was filed for record some four days after. 
She thus, by neglecting to record her deed in a reasonable 
time, placed it in the power of her husband to hold himself 
out to the world as owner of the property, in which capacity 
he contracted with the appellant, who is shown to have acted 
in good faith, and without notice of her claim ; and, subse- 
quently, by her presence, while the work was being prose- 
cuted, and by thus failing to give notice of her claim of 
ownership, she gave confirmation to appellant's belief of her 
husband's title. The work done and materials furnished were 
to increase the value of her property. They have become 
hers, as absolutely as the lot upon which the house is situat- 
ed. It is immaterial, as we have already shown, whether 
she in fact authorized the particular contract to be made or 
not. The question is not what power did her husband 
actually have over the property, but what power did she, by 
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her acts and omissions, permit him to represent himself to the 
appellant to have. We do not doubt that the husband, as well 
as a stranger, may in good faith, make improvements upon 
the wife's property, in the nature of a gift to her, and that 
she would not, in such cases, be bound for the payment of 
what they cost; but that is not specifically set up in the wife's 
answer, and even if it was, it could not avail under this evi- 
dence. It is an evident proposition that a husband can not, 
with the connivance of the wife, commit a fraud upon another 
for the purpose of presenting her with the proceeds of the 
fraud, for their future mutual use and enjoyment. 

We hold that, under the evidence, the wife is estopped from 
denying that her husband was acting as her agent in making 
the contract for furnishing the materials and painting her 
house, and that, as . appellant has not been paid according to 
contract, he is entitled to enforce his lien. 

The decree of the court below is reversed, and the cause 

remanded for further proceedings, not inconsistent with this 

opinion. 

Decree reversed. 

Ace. Mining Co. v. Mining Co., 116 111., 170 ; Springer v. Kroeschell, 
161 111., 358; Bastrup v. Prendugast, 179 111., 553. 



SECTION 2.— ELECTION. 

WILBANKS V. WILBANKS. 
18 111., 17. 

[Supreme Court of Illinois. November Term, 1856.] 

Scates, C. J. The testator in this case disposed of all of 
his estate, both real and personal. The objects of his bounty 
were exclusively those upon whom the law would have cast 
the estate in case of intestacy, but whether in the same pro- 
portions under the will as at law does not appear. Whether 
the provisions of the will are as beneficial as those of the 
law, or not, the devisees may not therefore disturb or set aside 
its provisions, unless under circumstances which raise a right 
of election. 

The widow accepted the devise made to her, which barred 
her dower, and the heirs as such merely could not avoid the 
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provisions of the will which disposed of the whole estates, 
real and personal, so far as they belonged to the testator. 
The legal title to the tract in controversy was not in the 
testator, but the plaintiffs, his children by a former wife, as 
heirs to their mother, in whose name the land had been pur- 
chased of the United States. 

The testator devised this tract to his second wife for life, 
as a part of his homestead, with remainder to defendant in 
fee, his son by the second wife. 

The object of the bill by defendant is to enjoin the plain- 
tiffs from proceeding in ejectment to recover, the land as 
heirs-at-law of their mother, upon the ground that they have 
devises and bequests made to them by the same will, of 
which they have accepted, and they can not, therefore, in 
equity and conscience, be permitted to claim under the will 
the benefit of the devises and bequests to them, without giving 
full effect to it in every respect so far as they are concerned. 

We think the circumstances clearly present a case for elec- 
tion (waiving any question of a resulting trust for the hus- 
band), and assuming the fact to be as is alleged, that the 
provisions of the will have been accepted, the plaintiffs are 
estopped in equity and conscience from all claim to this tract 
of their own, which is given to the defendant. In the general 
language of the authorities, they may not, at the same time, 
take under the will and contrary to it. This was the doctrine 
of the civil law, from whence, doubtless, we derived the rule. 
But it seems to have been confined to cases of wills by the 
civil law, while the rule with us has been extended to deeds 
and other contracts, and it has been held to be the rule at law 
as well as in equity. 

The intention of the author of the deed or will to dispose 
of property which is not his must be manifest ; it is difficult 
to apply the doctrine of election when the testator has some 
present interest in the estate disposed of, though not entirely 
his own, for it might be that he intended to dispose only of his 
own interest. Yet it is a question of. intention which is to 
prevail, and will be gathered from the terms of the instru- 
ment. 
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An absolute power in the testator to dispose of the sub- 
ject, and an intention to exercise that power, seems in gen- 
eral sufficient to make a case of election ; a devise to the heir, 
although inoperative, compels him to elect between the estate 
devised and claims adverse to the will. The estate descending 
to the heir under his election to claim against the will, des- 
cends subject to the implied condition. 

These principles are extracted from Mr. Swanston's note 
to Dillon V. Parker, 1 Swanst. R. 394, b. The doctrine of 
election is very fully and comprehensively laid down in that 
case and note, and in Gratton v. Howard, 1 Swanst. R. 413, 
and note c. See, also, Noys v. Mordaunt, 2 Vern. R. 581; 
2 Story, Eq. Jurisp. sees. 1075 to 1096 ; 2 Williams on Ex'rs, 
1236, sec. 9 of Election (E), and notes; 1 Roper on Husb. and 
Wife, 566, note 1 (7 Law Lib. 334). 

It has been suggested that the testator here was tenant by 
the curtesy of this tract of land, and it should therefore be 
intended and understood that he devised that interest which 
belonged to him, and not the fee, which was in his children 
by his first wife. This view of the devise can not help or 
explain away the plain and obvious meaning and intention 
upon the face of the instrument, and that was to pass the 
f^e in all the lands disposed of in the will. Besides, this 
would make the will inoperative as to this tract, for the 
estate by curtesy terminated with the life of the testator, at . 
which time the devise took effect. We can not indulge in a 
construction that would defeat the intention, make the pro- 
vision inoperative, or render the will void. Nor can we 
indirectly do the same thing by supposing that the testator 
believed this tract to belong to hifti, and intended only to 
dispose of so much as belonged to him. Where such appears 
to have been the clear inteation of the testator to dispose 
of so much, and no more than he might own, and the par- 
ticular property was devised or bequeathed under the im- 
pression that it belonged to the testator, then it may be that 
the question of repugnancy and election might not arise; but 
the devisee or legatee might take the interest given, without 
surrendering his claim to bis own property. Still the founda- 



113 WILBANKS V. WILBANKS [CHAP. Ill 

tion of the doctrine of election is the intention of the testator. 
So that when he clearly intends to dispose of the property of 
another, real or personal, although the will or deed alone and 
of itself may be ineffectual, inoperative, or void as a convey- 
ance or sale, yet it affords authentic evidence of the inten- 
tion of the testator or grantor, and that intention shall be 
made effectual and prevail to transfer the property of one 
who accepts a benefit under such will or deed. 3 Story, Eq. 
Jurisp. sec. 1077. Indeed in section 1076, Mr. Justice Story 
illustrates this doctrine of election by putting a case precisely 
like that before us. If the testator should devise an estate 
belonging to his son, or heir at law, to a third person, and 
should in the same will bequeath to his son, or heir at law, a 
legacy of $100,000, etc., an implied or constructive election is 
raised. The son or heir must relinquish his own estate or the 
bequest under the will. 

The party is entitled to a full knowledge of the circum- 
stances, and of the situation and value of the estates or pro- 
visions made ; and an election made in actual ignorance of 
material facts will not preclude the party from exercising 
the right anew upon obtaining full information. This record 
does not show that the election here was without full knowl- 
edge of all material facts. 

But admitting that the plaintiffs may yet make a new 
election, if they claim, by descent and against the will, all 
the lands dnd personality devised and bequeathed to them 
in the will, they will be liable to make compensation to the 
disappointed devisee to the extent of the value of the devise 
intended for him. So that equity will lay hold of the de- 
vise or bequest renounced, and substitute compensation for the 
devise or bequest defeated. See 3 Story, Eq. Jurisp., and 1 
Swanst. R., above. 

Whether by renunciation the party forfeits all interest, as 
in case of estates upon express conditions, or is entitled to 
any surplus after full compensation, as seems J:o be war- 
ranted by the current of authorities, is immaterial here, it 
seems to us. For its loss to defendant from the midst of 
his homestead tract would cost plaintiffs more in compensation 
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out of their devises than it would be worth to them thus situ- 
ated and surrounded. And they can not now assert their title 
as heirs to their mother, without making compensation to de- 
fendant out of the devises to them in the will. 
Decree affirmed. 

Ace. Wogley v. Schrader, 116 111., 39; Gorham v. Dodge, 132 111., 
528; Carper v. Crowl, 149 111., 465; Van Schaak v. Leonard, 164 111., 
603. 



SECTION 3.— SATISFACTION. 

RICHARDSON v. EVELAND et al. 
126 111., 37; 18 N. E. R., 308. 

[Supreme Court of Illinois. September 27, 1888.] 

Shope, J. It is contended by appellant that the gift or 
advancement made by the testator of $2,500 to each of his 
daughters, on the occasion of the family reunion, in cele- 
bration of his sixty-eighth birthday, was an ademption of 
the devise of $5,000 to said daughters jointly, made by the 
will a charge upon the land devised to appellant, to be paid 
by him to said daughters within one year after the testator's 
death. At the date of the will, August 5, 1875, the testator 
owned between four and five hundred acres of land, and a 
considerable personal estate. The devise to his son (appel- 
lant) was of real estate only, and was described in the will 
as the "Home Farm, consisting of 198 acres," and being 
"38 acres off of the south end of the east half of the S. E. 
Qr. of section 28 ; the east half of the N. E. Qr. of section 
33 ; and the, west half of the N. E. Qr. of section 34, — all in 
township 15 N., R. 11 W. of third principal meridian." The 
devise was subject to the following charge, viz.: An an- 
nuity of $500 to be paid by the son to the widow of the 
testator during her life, and the payment of $5,000 by the 
devisee (the son) to the daughters of the testator, within 
one year after the testator's decease. The $5,000 so charged 
in the devise to the son, together with the residue of the 
testator's estate, real and personal, was specifically de- 
vised to the seven daughters of the testator, and their des- 
cendants, in equal portions. The devise of the testator's 
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estate was to his children, and because of the relation in 
which they stood, there being an imperfect natural obliga- 
tion resting upon the father to provide for his oflfspring, 
the share of each child, as fixed by the will, is denominated 
a child's portion. The portion of the son, as thus deter- 
mined, was the 198 acres of laid described, subject to the 
payment of the charge thereon ; and the one-seventh of all 
the residue of the testator's estate, real and personal, aug- 
mented by the sum of $5,000 charged on the devise to the 
son, constituted the portion of each daughter. As will be 
observed, the tracts of land devised to the son are not con- 
tiguous, the 80 'acres on section 34 being a half mile east 
of the tract on section 33, and separated therefrom by the 
N. W. J4 of section 34, also owned by the testator. It is 
suggested that a mistake was made in the will, and that the 
W. ^ of the N. W. J4 of section 34 was intended, instead 
of the \N y^ of the N. E. ^4 of section 34 ; and that the con- 
veyance of that 80-acre tract, April 7, 1879, was intended 
to correct such mistake. There is here no latent ambiguity. 
Either tract, with the other lands devised, would make 198 
acres, and was part of the home farm of the testator. This 
fact is therefore of no significance, except so far as it tends 
to illustrate the subsequent transactions. However, on the 
Uh of April, 1879, the testator, for the expressed consid- 
eration of $9,930, conveyed to his son said W. Yi or said N. 
W J4 of said section 34; and also 43 rods and 11 links off 
of the west side of the E. Yi of the same quarter section; 
and 76 rods off of the south end of the E. yi of the S. E. J4 
of said section 28 ; the last mentioned tract being one of 
the pieces of land devised to the son. On the 8th of March, 
1882, the testator, apparently having determined to admin- 
ister upon his estate himself, so far as it consisted of real 
estate, conveyed all his land. To his son, for the expressed 
consideration of $12,400, he conveyed, by deed of geheral 
warranty, the E. Yi of the N. E. Yi, of section 33, (being one 
of the tracts devised^ to the son), and 76 rods oi¥ of the 
south end of the W. >^ of the S. E. % of said section 28, 
(excepting family grave-yard), which deed contains the 
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following express stipulation; "All the foregoing described 
premises being subject to the condition and charges upon 
the premises, as specified in the last will and testament 
of said William Richardson. Said will dated August 5, 
1875." There then follows other lands conveyed, not, how- 
ever, subject to such charge. On the same day the testator 
sold and conveyed the residue of his lands to one Lazenby, 
including the said W. y^ of the N. E. >4 of section 34, ap- 
pearing by the will to be devised to the son. It is appar- 
ent that all of said land conveyed to the son was a gift by 
his father, except, perhaps, the 43 acres off of the west 
side of the E. Yi of the N. W % of section 34, which the 
son is shown to have claimed that he paid for. On the 13th 
of April 1882, a month and five days after the several con- 
veyances, on the occasion before referred to, the testator 
gave to each of his daughters $2,500, and to his son $10, 
using in making such gift, in part, the proceeds of the land 
sold to Eazenby, among which, as we have seen, was the 
80 acres, (VV. >4 N. E. J4 section 34), devised to appellant. 
These gifts were made by placing the amounts in an envelope 
and handing the same to the several beneficiaries, and were 
unaccompanied by any statement, oral or written, expres- 
sive of the intent of the donor in making the same. 

It is insisted that by the sale to Lazenby, and the use 
of the proceeds of the 80-acre tract last mentioned, real 
estate of the value of more than $5,000 "was taken from 
the devise to Peter, (appellant,) and its identical proceeds 
were handed over to the daughters" by the testator, and 
that it must be presumed that the legacy of $5,000 charged 
on the land of appellant was intended to be satisfied. The 
deed to appellant of March 8, 1882, adopts and recognizes 
the will of the grantor as determining the charge and condi- 
tion upon w.hich the conveyance of the two tracts first named 
therein was made, and appellant, having acquired title there- 
under, took the title subject to the charge. By reference 
to the will it is seen that part of this charge and condition 
was the payment by appellant of the legacy of $5,000 to the 
daughters within one year after the testator's death. No 
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extended discussion of the contention of appellees' counsel, 
that the sum charged upon the land must in any event 
be paid by appellant, and if adeemed would go to swell 
the residuum of the estate, is required, as the cause must 
at last, on other grounds, be determined in their favor. 
But it may be said, the will rerhaining ambulatory, a sub- 
sequent gift or advancement by the testator to the legatees, 
with the intention that it should be in lieu and discharge 
of the legacy, would be an ademption thereof, and in such 
case the particular legacy adeemed, would, as it is said, 
be removed or taken away by the act of the testator, (1 
Pom. Eq. Jur. § 554,) and the testamentary gift, having 
been anticipated and discharged, would stand in the will 
as a satisfied legacy, forming no part of the will to be car- 
ried into execution. Here this particular provision for the 
daughters was by the will raised out of and made a charge 
upon the land, and it is manifest that, upon ademption 
thereof, the charge would be gone. Moreover, the gift by 
the father to the son was of the beneficial interest in these 
lands, subject to the legacy of $5,000 to the daughters, and 
while he took the land cum onere, the doctrine is that, if 
there be a grant or devise of the beneficial interest in lands, 
charged with the payment of debts or legacies, and not upon 
express trust to pay the same, the grantee or. devisee is en- 
titled to the suplus remaining after discharging the debts 
and legacies charged ; and if the charge fails, the advantage 
accruing from such failure will inure to his benefit. 1 Rop. 
Leg. c. 9, § 1, and c. 13, § 1, and cases cited. 

In determining whether an ademption has taken place, 
or whether the doctrine is applicable, it is always import- 
ant to observe whether the donor stands in the place of a 
parent, or as a stranger to the donor, and also if there are 
words accompanying the subsequent gift sufficiently express 
to show an intention on the part of the donee that the lat- 
ter benefit should be in substitution of the former. In case 
the legacy is to a stranger, the intention of the testator to 
satisfy the legacy by a subsequent gift (unless the legacy 
and gift be given for the same specific purpose) must be 
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expressed. The question there arises upon construction of 
the express words of the donor, unaided by any presump- 
tion in favor the satisfaction of the prior legacy. If the 
relation of the donor be that of parent, the presumption at 
once arises that the subsequent gift, if ejusdem generis, 
was intended to be in satisfaction of the prior legacy. The 
rule is based upon the equitable presumption that a parent, 
or one standing in loco parentis, and owing a like natural 
duty to all of his children, would not, after having volun- 
tarily established the portion each should receive of his 
estate, take from one, to his detriment, for the purpose of 
benefiting another. The natural obligation of the parent 
to provide for his offspring is an irhperfect obligation, and 
the portion of each child remains wholly under the control 
of the testator, and may be changed at his pleasure. The 
rule is based upon, the presumed intention of the testator, 
where he owns a like common obligation to all, not to give 
one of the objects of his bounty a double portion of his 
estate to the injury of the others. The rule was created by 
courts of equity on account of their leaning, as it is said, 
against double portions, and to facilitate the equitable dis- 
tribution of estates. Suisse v. Lowther, 2 Hare, 424 ; 1 Pom. 
Eq. Jur. § 554; 2 Story, Eq. Jur. § 1111 et seq. ; Rop. Eeg., 
supra. Hence, if a legacy be given by a parent, or one 
standing in loco parentis, and the testator afterwards makes 
an advancement or gift of money or property ejusdem 
generis to the same beneficiary, the presumption will arise 
that the gift was intended in sati^action of or substitution 
for the prior legacy, and unless this presumption be re- 
butted an ademption in full or pro tanto, as the gift is 
equal to or less than the prior benefit, will take place. When 
the equitable presumption arises, and the rule applies, the 
ademption in whole or in part is complete by the act of the 
donor, in conferring the two benefits from which the inten- 
tion of substitution is implied. But, the rule resting upon 
a presumption of a fact, that is, the intention of the testator 
or donor, extrinsic evidence is admissible to aid or rebut 
the presumption. Mr. Pomeroy quotes appropriately Lord 
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Romily, M. R., as saying, in Cooper v. Cooper, L,- R. 8 Ch. 
813 : "If the testator stands in loco parentis, the presump- 
tion of equity being against double portions, the presump- 
tion of satisfaction arises, at once, and includes everything 
that the father gives which he intended to be in satisfaction 
of his previous promised benefits ; and evidence is admis- 
sible for the purpose of rebutting or sustaining the pre- 
sumption against double portions, which in that case is in 
favor of satisfaction." It is manifest that such evidence will 
relate only to the subsequent gift by reason of which it is 
alleged the ademption has taken place. The provisions of 
the will cannot be varied or explained by parol, although 
where the intention of the testator is not clear, extrinsic 
evidence is frequently admissible to enable the court to 
read the will from the standpoint of the testator. Wig. 
wills, (2d Amer. Ed.) 161. Where, as here, the gift is unac- 
companied by any written instrument, the declarations and 
conduct of the testator in respect of the subject-matter 
being considered, and in breaking in upon the portions as 
fixed by his will, from which an inference of his intention 
in making the gift can be logically and legitimately drawn, 
are competent to be considered, whether contemporaneous 
with or prior or subsequent to the gift. Richards v. Humph- 
reys, 15 Pick. 133; Howze v. Mallett, 4 Jones, Eq. 194; 
1 Pom. Eq. Jur. § 564. In respect to the measure of proof 
required to rebut the presumption, it will be sufficient if 
it satisfactorily appear that the testator intended the legacy 
to be subsisting, or so considered it, notwithstanding the 
subsequent advance. 1 Rop., supra. 

It was entirely proper for appellant to show, and for the 
court to consider, as tending to sustain the presumption 
of satisfaction, that a portion of the land devised to the son 
had been sold to Lazenby, and the proceeds thereof used 
by the testator in making the gift to the daughters, so far as 
it tended to illustrate the intention of the testator in mak- 
ing said advance. Plowever, looking into the dealings of the 
testator in respect of his estate, and its distribution among 
his children, who alone are the objects of his bounty, it is 
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seen that in lieu of the 80-acre tract taken from the devise 
to the son there had been taken from the devise to the 
daughters a much larger amount of land, both in quantity 
and value, which was given to the son. By the deed of 
April 7th the W. J^ of the N. W. %. of section 34, and 
another tract, devised to the daughters, of equal value, -so 
far as we can see, with the tract sold to L,azenby, out of 
the devise to the son, were given to the son. Thereby he 
was given a tract of equal value, though the value, perhaps, 
is not important, and permitted to enter into the enjoyment 
thereof without being postponed until the death of his 
father. It must be remembered that the fact to be ascer- 
tained was the intention with which the gift to the daugh- 
ters was made. The right of the donor to substitute one 
tract for another is not questioned. There can be no ques- 
tion that on the 8th of March, 1883, when the testator, as 
parts of the same transaction, conveyed the residue of the 
land devised to the son, and other tracts of lands, to him, 
and conveyed the 80-acre tract mentioned, with other lands, 
to Lazenby he intended the legacies to the daughters to 
continue a subsisting charge upon that portion of the land 
against which bill in this case seeks to enforce the same. 
In the most solemn manner he expresslystipulatedinhisdeed 
that the son should take the land subject to that charge. It 
is beyond controversy that he then had no intention that 
his conveyance of the land to Lazenby should in any way 
affect the charge upon the land to the son. He had given 
and was then giving to the son, as a largess, substantially 
100 acres more land than he would have derived under 
the will. And it is not unreasonable, in view of the facts, 
that the charge in favor of the daughters should be retained. 
It is said that the particular tract originally included in 
the devise to the son was worth over $5,000; but it is 
equally apparent that the testator had taken from the devise 
to the daughters a much larger amount of land, and given 
it to the son. Nothing occurred in the month intervening 
between this transaction and the gift to the daughters 
that would tend in any degree to show a change of inten- 
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tion on the part of the testator; and it is apparent that, in 
the general plan adopted by the testator for the distribution 
of his estate by himself, he regarded the proceeds of the 
land sold to Lazenby as belonging to the daughters, for 
which he had made ample provision and compensation by 
taking from their shares for the benefit of the son. That 
this was so understood seems apparent. When the will 
was opened, and it was found that there was a devise of 
the W. Yi of the N. E. J4 of section 34 to the son, he said, 
in substance, that it was a mistake ; that he had got all the 
land his father intended him to have. We think, giving 
full effect to the equitable presumption before considered, 
that the circumstances proved satisfactorily and effectually 
rebut the presumption of the intention of satisfaction, and 
that the $5,000 legacy to the daughters remained and is 
a subsisting charge upon the land, and that the rule con- 
tended for has therefore no application. Again, the rule 
sought to be invoked by appellai^t is based upon the pre- 
sumption against double portions, and cannot be invoked 
to create a double portion. It will not be presumed that the 
testator intended to give one of the objects of his bounty, 
where he owed a like obligation to all, a double portion. 
If, then, the application of the rule would produce the 
effect it is intended to prevent, — that is, diminish the pro- 
portion of the daughters, and give the son a double por- 
tion, — the court will not apply it. As we have seen, the 
effect of the application of the rule in this case would be 
to give to the son of the testator the $5,000 devised. to the 
daughters, after he had received the full amount of the 
portion intended to be bestowed by the common donor. 
This would be a subversion of the rule, and lead to the re- 
sult which its adoption was intended to prevent. It is also 
objected that the court admitted incompetent evidence. 
Without pausing to discuss the relevancy or competency of 
all the evidence adduced and admitted, it is sufficient to say 
that a reversal will not be had because incompetent evidence 
may have been heard in chancery causes, if there is in the 
record sufficient competent evidence to sustain the decree. The 
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presumption is that the chancellDr considered only such 
evidence as was proper under the issues. The decree of 
the circuit court is, in our judgment, fully warranted, and 
the judgment of the appellate court will be afHrmed. 



FETROW V. KRAUSE. 
61 111., App., 238. 

[Appellate Court, Third District. December 12, 1895.] 

Mr. Justice Shepard delivered the opinion of the court. 

Coming now to the second question, the general rule is, 
that where a legacy is given to a creditor — and the legacy is 
equal to or greater in amount than the existing debt, and is 
of the same nature with the debt, where it is certain and 
not contingent, and where no particular motive is assigned 
for the gift — the legacy will be deemed a satisfaction of the 
debt. 

But although this general rule is well established in equity, 
it is said to have so little foundation, either in general rea- 
soning, or as a just interpretation of the intention of the tes- 
tator, that slight circumstances will be taken hold of to create 
exceptions to it ; that it will only be applied in cases which 
fall exactly within the rule, and that its operation will never 
be enlarged. Thus, it will not be allowed to prevail, where the 
legacy is less in amount than the debt, even as a satisfaction 
piro tanto ; nor where there is a difference in the times of 
payment of the debt and of the legacy ; nor where they are of 
a different nature as to the subject-matter or as to the interest 
therein ; nor where there is an express direction in the will 
for the payment of debts ; nor for numerous other causes not 
pertinent to this case. 

And there is no difference whether the debt is due to -a 
stranger or to a child. Story's Equity Juris., Sees. 1119 and 
1122; I Pomeroy's Eq. Juris., Sees. 527 to 539; 2 Red- 
field on Wills, 186 to 193 ; 2 Beach on Mod. Eq. Juris., Sec. 
1053. 

In our opinion this case falls within each one of the above 
stated exceptions. ' The legacy of $2,000 was less than the 
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debt. The debt was not payable until appellant arrived at 
twenty-one years of age; the legacy was payable upon the 
death of the testator, several years before the event of appel- 
lant attaining majority. The debt was not due by Jacob 
Fetrow in his own personal right, but as the executor or rep- 
resentative of appellant's father's estate, and the legacy was 
purely personal as to both testator and legatee; and there 
was an express direction in the will of Jacob Fetrow to pay 
his debts. 

The case of Van Riper v. Van Riper, 1 Green (2 N. J. Eq. ), 
is one, in many essentials, like this. That was the case of a 
bill for an accounting against the estate of a grandfather 
who had administered upon the estate of his son. The facts 
were admitted, and the defense made that the debt had been 
satisfied by certain devises and legacies made by the grand- 
father to the complainants, who were the children of his 
son. 

The chancellor, in his opinion, says what is quite applicable 
to the case at bar : 

"The debt may also be considered in this case, in a meas- 
ure unliquidated ; he had never settled his accounts as ad- 
ministrator. They are all open to this day. * * * This 
case is, in my judgment, made stronger from the fact tint 
the debt due by the testator was not in his own persona! 
right, but as the representative of another man's estate. From 
all these circumstances it would be going too far, and press- 
ing the rule beyond its proper limits, to consider the pro- 
visions made in this will in the light of a satisfaction to the 
complainants." 

The text writers already cited, and numerous of the au- 
thorities collected by them, state the doctrine clearly, that 
the devise of the real estate to appellant can not be regarded 
under any circumstances disclosed by the record here, as pay- 
ment of any part of the debt due him. 

Considering, therefore, the nature of the debt itself, as 
was done in the Van Riper case, supra; its different nature 
from the legacy ; its time of payment ; its amount, computed 
b)' the rules applicable in such cases, as compared with the 
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legacy of $2,000 made in money; and the will of Jacob Fet- 
irow providing that all his debts should be paid; and all the 
evidence shown upon this record, our conclusion is that it 
was the intention of Jacob Fetrow to make the appellant, his 
grandson and only lineal descendant, the object of his bounty 
to the extent of the legacy and devise to him. 

The decree of the Circuit Court will therefore be reversed 
and the cause remanded, with ' directions to that court to 
enter a decree in favor of the appellant for the amount that 
may be due him upon a computation which shall allow him 
the sum of $1,808.84, with interest thereon compounded an- 
nually from March 29, 1874, and the further sum, of $800, 
received June 22, 1885, by Jacob Fetrow for the Iowa land, 
with interest likewise compounded annually from said last 
named date ; and charging appellant in said computation with 
all charges shown upon said memorandum book, except in 
so far as any items thereon appearing, whether for taxes 
paid, or otherwise, may have been disproved (if any), and 
with the two claims of $100 each paid for appellant by the 
estate of Jacob Fetrow to Craddick and Ireland, on Novem- 
ber 12, 1891, compounding interest annually on each of said 
items so to be charged against appellant, from their respective 
times of payment. Interest to be computed on all sums paid 
prior to July 1, 1891, at the rate of six per cent per annum 
to that date, and thereafter at the rate of five per cent per 
annum, and on all sums paid subsequent to that date at the 
rate of five per cent per annum. Reversed and remanded with 
directions. 

'Mr. Justice Waterman dissents. 
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SECTION 4.— ADEMPTION. 

TANTON V. KELLER. 
167 111., 129; 47 N. E. R., 376. 

[Supreme Court of Illinois. June 8, 1897.] 

Appeal from appellate court, Second district. 

Magruder, C. J. (after stating the facts). By the fourth 
clause of his will the testator, John Tanton, gave to the 
children of his daughter, Mary E. Keller, one-half of his 
personal property, which might remain for distribution 
when the estate should be settled, "less the sum of $2,409.55, 
and compound interest thereon at the rate of eight per 
cent, per annum from the sixth day of June, 1887, which 
shall be deduc'ted therefrom and paid to my son, T. O. 
Tanton." The clause then proceeds as follows : "Should 
their share of my personal estate not equal the said sum 
of $2,409.55 and interest as aforesaid, they my son, T. O. 
Tanton, shall have a lien on the lands devised to them 
to secure the payment thereof; and, whenever said sum 
and interest is paid, said T. O. Tanton shall surrender to 
his sister, said Mary E. Keller, her agreement to him of 
June 6, 1887." The fifth clause of the .will gives and be- 
queaths to his son, Thomas Oscar Tanton, one-half of his 
personal property which may remain for distribution after 
the payment of his debts and the settlement of his estate, 
and directs "that there be paid to him Out of the other half 
of my est3.te the sum of $3,409.55, with eight per cent, com- 
pound interest from June 6, 1887, as specified in the fourth 
clause of this will." It is claimed by the appellees that there 
was here a legacy of $2,409.55, etc., given by the will to 
the appellant, and that after the execution of the will there 
was an ademption of this legacy by the payment to appel- 
lant by the testator in his lifetime of the amount of the 
legacy. 

1. The first question in this case is whether, as a matter 
of law, the provision in the will for the payment to appel- 
lant of $2,409.55 is such a legacy or gift as can be adeemed. 
The term "ademption" literally means removal or extinction. 
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It applies originally to specific legacies. Where the testator 
gives or bequeaths a specific article, such as a bale of wool 
or a piece of cloth, and such article does not exist at the 
time of his death, there is an ademption of the testamentary- 
bequest. The thing bequeathed may be lost or destroyed 
during the lifetime of the testator, or he may have sold 
the same, or otherwise disposed of it, or changed its form 
so as to destroy its identity. Hence it has been said that 
a legatee will have no title to a specific legacy unless the 
thing bequeathed remains in specie, as described in the will, 
at the testator's death. So, also, if the testator specifically 
bequeath a debt which is due to him, and before his death 
he receives payment of the debt from the debtor, the be- 
quest or legacy is adeemed ; and this is true whether the 
payment is enforced by the testator, or is made voluntarily 
by the debtor. 2 Williams, Ex'rs, 632 ; 13 Am. & Eng. Enc, 
Law, 73, 74; 3 Pom. Eq. Jur. § 1131. Demonstrative leg- 
acies are bequests of sums of money which are not them- 
selves specific, but are made payable out of a particular fund 
belonging to the testator. 3 Pom. Eq. Jur. § 1133 ; 2 
Williams, Ex'rs, 632. The textbooks say that the doctrine 
of ademption does not apply to demonstrative legacies, 
inasmuch as they are payable out of general assets, if 
the fund out of which they are payable fails. 3 Pom. Eq. 
Jur. § 1131; 2 Williams, Ex'rs, 632 ;"1 Am. & Eng. Enc. 
Law (2d Ed.) 626. It is claimed by the appellant in this 
case that the bequest of the $2,409.55 to the appellant was 
not a specific legacy, but a demonstrative legacy, upon the 
alleged ground that it is payable out of a particular fund, 
to wit, one half of the personal property devised to the 
appellees as children of Mary E. Keller. Without entering 
into any discussion in reference to the distinction between 
the satisfaction of a legacy and its ademption, or between 
specific legacies and demonstrative legacies, it is sufficient 
to say that the legacy here under consideration was given 
for a specified purpose. Where a legacy is given for a 
specified purpose, it is in the nature of a specific legacy; 
and, if such purpose is accomplished by the testator in his 
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lifetime, there is an ademption of the legacy. A legacy of 
$2,500 to pay the debt on a chapel, which amounted to 
about $2,100, and which the testator himself paid after 
the making of his will, was held to be thereby adeemed. 
Taylor v. Tolen, 38 N. J. Eq. 91. In Taylor v. Tolen, 
supra, it was said: "If a testator who has given by a will 
a legacy for a specified, particular purpose, himself after- 
wards execute the purpose in his lifetime, he is presumed 
to have intended to cancel the legacy, which is held to be 
adeemed." Where a' legacy is given expressly to pay a debt, 
and the testator himself afterwards expressly pays off the 
debt, the legacy is adeemed or satisfied. Hine v. Hine, 39 
Barb. 507; Pankhurst v. Howell, 6 Ch. App. 136; 1 Am. 
& Eng. Enc. Law (2d Ed.) 619. In the case at bar it is 
quite manifest that the bequest of $2,409.55 to the appellant 
was for the purpose of paying oflf the obligation assumed 
by Mary E. Keller to the appellant by her agreement of 
June 6, 1887. Clause 4 expressly directs that, when the 
sum of $2,409.55 and interest is paid, the appellant shall 
surrender to his sister the agreement of June 6, 1887. 
When we recur to that agreement, we find that Jacob M. 
Keller, the husband of Mary E. Keller, was indebted to the 
appellant in the sum of $2,409.33, and that she (Mary E. 
Keller) does thereby "promise, covenant, and bind myself, 
heirs, executors, and assigns, to pay to the said T. O. Tan- 
ton, his heirs, executors, or assigns, out of the first money, 
rents, or profits which I receive as heir of John Tanton, 
* * * the just and full sum of $2,409.33, with interest 
at eight per cent.," etc. It is true that the testator did not 
owe any such debt to the appellant, but he assumed to dis- 
charge the obligation of his daughter to appellant by pro- 
viding for the payment to him of such obligation in the 
manner stated in clause 4 of the will, as above set forth. 
Therefore there is presented here the case of a legacy 
which is given for a specified purpose. If it appears that 
such purpose was accomplished by the testator in his life- 
time, by the discharge of the obligation of his daughter to 
her brother, as created by the agreement of June 6, 1887, 
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then the bequest or legacy of $3,409.55 to the appellant has 
been adeemed or satisfied. 

2. The next question which arises is a question of fact, 
and that is whether or not the legacy of $3,409.55 was paid 
to T. O. Tanton by the testator in the latter's lifetime. 
Upon this subject the appellate court say in their opinion: 
"The evidence in the case is somewhat conflicting, but, from 
a fair consideration of it all, we think the court was not in 
error in finding that John Tanton, the testator, ha-d settled 
with and paid in full his son, shortly before his death, 
the sum of $3,409.55, the amount provided for in the will, 
and that it was done with' the intention of satisfying that 
portion of the will. It was claimed and insisted on by 
counsel for appellant that, if the payment was made by the 
testator as claimed, it was upon the condition that Mary 
E. Keller should sign a release accepting the provisions 
of the will on the day of its probate, which they claim she 
did not do ; hence the bequest, they argue, was in full 
force. It is not so clear from the testimony that such con- 
ditions were or were not attached, but we think the court 
below was 'justified in finding there were no such condi- 
tions as contended for by appellants." We are not dis- 
posed to disturb the finding of fact, as made by the county, 
circuit, and appellate courts, upon this question. The wit- 
nesses were examined in open court, and the lower courts 
had a better opportunity than we have of testing the credi- 
bility of the witnesses. The payment of the legacy to ap- 
pellant by the testator in his lifetime is shown by the proven 
declarations of the testator himself, and by the admissions 
of appellant, as shown by his own testimony as it appears 
in this record, and as established by the testimony of 
many other witnesses. The evidence by appellant upon the 
original trial before- the county court, as the same is testified 
to by the witnesses who then heard what was said, is 
quite clear, to the effect that he received from his father 
on or about May 16, 1889, a sum very nearly equal to the 
amount of the legacy now in controversy, in payment and 
discharge of the agreement executed by his sister. Where 
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the payment made by the testator subsequent to the exe- 
cution of a will is equal to or exceeds the amount of the 
legacy, it will be deemed a satisfaction or an ademption 
thereof. Where the amount so paid, or the provision made, 
is less than the amount of the legacy, it is deemed a satis- 
faction pro tanto; "and, if the difference between the 
amounts be slight, it may be deemed a complete satisfac- 
tion or ademption." 2 Story, Eq. Jur. § 1111 ; 1 Am. & 
Eng. Enc. Law (3d Ed.) 617 ; 13 Am. & Eng. Enc. Law (2d 
Ed.) p. 95. Here the testimony is to the effect that, if there 
was any difference between the amount of the legacy 
named in the will and the payment made by the testator 
in 1889, it was not sufficient in amount to repel the pre- 
sumption of an ademption or satisfaction. 

3. On July 21, 1891, the testator executed the first codi- 
cil to his will, and therein recites that such codicil is made 
by reason of the fact that a daughter had been born to his 
daughter, Mary E. Keller, since the making of his will. 
On October 12, 1891, he executed a second codicil to hi? 
will, in which he recites that since the making of the will he 
had sold the homestead in El Paso, which was devised to 
his wife, Hannah Tanton, by the second clause of the will ; 
and he recites that the object of making the codicil is to 
give to his wife another piece of property in the place of 
the homestead so sold. It is claimed by counsel for appel- 
lant that, inasmuch as these codicils were added to the will 
after the payment made by the testator in 1889, there was 
thereby a republication of the will containing the legacy 
of $2,409.55 to the appellant, and that such republication 
of the will amounted to a reaffirmation of such legacy, and 
showed that a satisfaction or ademption of the legacy was 
not within the intention of the testator. The law, how- 
ever, seems to be well settled that the re-execution of the 
testator's will and codicils has no other effect than a re- 
publication, and does not have the effect of reviving leg- 
acies which have been adeemed or satisfied. 13 Am. & 
Eng. Enc. Law, 80, 91, note 1 ; Paine v. Parsons, 14 Pick. 
318 ; Langdon v. Astor, 16 N. Y. 57 ; Ware v. People, 19 111. 
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App. 196 ; Richards v. Humphreys, 15 Pick. 133. The re- 
sult of all the authorities is that the republication of a 
will does not revive a legacy which has been adeemed or 
satisfied, but only acts upon the will as it exists at the 
time of the republication, at which time the legacy revoked, 
adeemed, or satisfied forms no part of the will; that is to 
say, no part of it which is to be carried into execution. 
"In other words, the legacy stands in the will, but it stands 
there as a satisfied legacy." Howze v. Mallet, 4 Jones, 
Eq. 194. 

4. It is further contended by appellant that, inasmuch 
as the testator did not take up or. destroy the agreement 
of Mrs Keller dated June 6, 1887, nor cause it to be can- 
celed, he did not intend the money paid to his son in 1889 
to be in satisfaction of the legacy or of the agreement, 
there is testimony in the record to the effect that when the 
payment in question was made by the testator to the ap- 
pellant, in 1889, the agreement was marked "Paid" by the 
appellant. The appellant denies that the agreement of 
June 6, 1887, was so canceled arid marked "Paid," but 
claims that he made a memorandum upon the agreement 
to the effect that he would hand it to his sister on the day 
his father's will should be probated, provided she accepted 
the will on that day. The lower coiirts have found against 
the appellant upon the question as to whether the cancel- 
lation of the agreement was absolute or conditional. The 
proof, however, shows that, after the objections were filed 
to the eighth item in appellant's report, he cut off from the 
agreement the memorandum which had been made thereon, 
and destroyed the same. When a person is proved to have 
destroyed any written instrument, "a presumption will arise 
that, if the truth had appeared, it would have been against 
his interest, and that his conduct is attributable to his 
knowledge of the circumstances. The general rule is 'Om- 
nia praesumuntur contra spoliatorem.' " Winchell v. Ed- 
wards, 57 111. 41; Downing v. Plate, 90 111. 268. Where 
one deliberately destroys a written instrument of any kind, 
"and the contents of such instrument subsequently become 
a matter of judicial inquiry between the spoliator and an 
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innocent party, the latter will not be required to make 
strict proof of the contents of such instrument in order to 
establish a right founded thereon." Anderson v. Irwin, 
101 111. 411. The testator may well have regarded the 
memorandum made upon the agreement indicating its pay- 
ment as a sufficient cancellation thereof. 
Judgment of Appellate Court affirmed. 



SECTION 5.— CONVERSION. 

GREENWOOD et al. v. GREENWOOD et al. 
178 111., 387; 58 N. E. R., 101. 

[Supreme Court of Illinois. Feb. 17, 1899.] 

Appeal from circuit court. Cook county; E. F. Dunne, 
Judge. 

Bill by Thomas Greenwood and others against Charles 
H. Greenwood and others. Bill dismissed, and complainants 
appeal. Affirmed. 

Carter, C. J. This was a bill filed by Thomas Greenwood, 
one of the appellants, for the partition of the real estate 
of Josiah Greenwood, who died testate December 13, 1894. 
His will, which was admitted to probate, is as follows : 
"I, Josiah Greenwood, o'f the city of Chicago, in the county 
of Cook and state of Illinois, being sixty-seven years of 
age and of sound mind and memory, do make, publish, and 
declare this my last will and testament: First. I direct 
that all my just debts and funeral expenses be paid, and 
a proper tombstone erected at my grave. Second. I give 
and devise to my wife, Elizabeth Greenwood, one-third of 
all my real estate and her legal interest in all my personal 
property, to have and to hold forever, free and clear of any 
claim or control from any person whomsoever. Third. 
The rest and residue of my estate I give and devise to the 
children of my deceased brother, Jacob Greenwood, who 
may be living at the time of my decease, share and share 
alike, to have and to hold to them and their heirs forever. 
Lastly. I hereby revoke all former wills by me made, and 
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appoint my wife, Elizabeth Greenwood, sole executrix of 
this, my said will, giving and granting unto her full power 
to take possession of, and in all things manage and control, 
my said estate during her executorship, the same as I 
could if living, with power to sell and convey, divide and 
distribute the same, and in the same manner that I could 
were I living and distributing the same, but the proceeds 
to be by her given to my legatees ; and I hereby direct that 
letters issue to her without bonds, I expressly waiving the 
same. Witness my hand and seal December 9, 1894. Josiah 
Greenwood. [Seal.] Witnesses: E. F. Runyan, E. D. 
Runyan." The testator left no children, but left his widow, 
Elizabeth Greenwood, and certain nephews and nieces and 
descendants of nieces, surviving him. Aside from his 
widow, these nephews and nieces and their descendants 
were his only heirs at law; and the appellants, Thomas 
Greenwjood, Maryi Moare, Alfred Eatcham, Francis G. 
Latcham, and Alice N. Latcham, were the only ones of 
such heirs who were citizens of the United States, and 
capable of taking lands in this state by descent or devise, 
as the statutes of this state then were, all other descend- 
ants of the deceased being nonresident aliens. The appel- 
lees, Charles Herbert Greenwood, Sarah Jane Greenwood, 
and Eizzie Clough, are the children of Jacob Greenwood, 
a deceased brother of the testator, mentioned in the third 
clause of the will. They were also nonresident aliens, and 
were residents and citizens of Great Britain. The bill 
charged that the legatees and devisees mentioned in the 
third clause (the appellees here) were nonresident aliens, 
and were incapable of taking by such devise any of said 
real estate, under the act of the legislature entitled "An 
act in regard to aliens, and to restrict their right to acquire 
and. hold real and personal estate, and to provide for the 
.disposition of the lands now owned by nonresident aliens," 
approved June 16, 1887, and in force July 1, 1887; that said 
devise to them was void, and a cloud upon the title of the 
complainants, and that said real estate so attempted to be 
devised in and by the said third clause descended as intestate 
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estate to the complainants, as the heirs at law and only heirs 
at law of the said deceased capable of inheriting or taking 
the same. The appellees answered, and also filed their cross 
bill, in which they admitted that they were nonresident al- 
iens but claimed that two-thirds of said estate after payment 
of the expenses of administration was by the provisions of 
the will to be sold by Elizabeth Greenwood, the executrix, 
converted into money, and the proceeds paid over to them 
as legatees; that it was obligatory upon her to so convert 
said two-thirds and distribute to them; and that the same 
should be treated as converted into personal property at 
the death of the testator, she holding the same in trust for 
them. The cross bill prayed for a construction of the- will, 
and for an order to compel the executrix to execute the 
power conferred on her by the will to sell said real estate 
and pay over to them the proceeds. Issues were, made 
on the bill and cross bill, and the cause referred to the 
master, who reported the evidence and his conclusions to 
the court. Exceptions were sustained to his report, and 
the chancellor entered a decree dismissing appellant's bill 
and sustaining the allegations of the cross bill, and order- 
ing the executrix to execute the power of sale as prayed. 
It is clear, and is not controverted, that appellees, being 
nonresident aliens, were incapable of taking the lands in 
question under the will, and, so far as the will must be 
regarded as a devise of real estate to them, it is inoperative ; 
and unless the doctrine of equitable conversion applies, 
and the will can be fairly construed as a bequest of per- 
sonal property to the appellees' the decree is wrong, and 
should be reversed. In the constructions of wills, it is 
the duty of courts to ascertain the intention of the testator 
as expressed in the instrument, and to so construe the will 
as to give effect to that intention, if it can be done with- 
out violating any established rule of law or public policy. 
It is perfectly clear, from the mere reading of the will, that 
it was the intention of the testator that the appellees should 
receive all the rest and residue of his estate after the pay- 
ment of his debts and funeral expenses, and the cost of a 
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proper tombstone to be erected at his grave, and after 
his wife should have received the personal property which 
she was entitled to by law, and one-third of his real estate. 
Counsel for appellants say that as the widow was entitled, 
under the statute, to all the personal property, there was 
nothing left for appellees but real estate, and this they could 
not take, and that it therefore descended to appellants as 
intestate estate. This is certainly true, unless it appears 
from the will that it was the intention of the testator to 
convert such real estate — ;that is, all not devised to his 
wife — into personal property, and to have the proceeds 
paid over to the appellees; It will be presumed that the 
testator knew the laws of the state, and that he knew he 
could not devise his real estate to nonresident aliens. It 
is also a presumption of law that he did not intend to die 
intestate as to a part of his property. While these pre- 
sumptions canrtot, of course, prevail over the plain meaning 
of the will, they are important aids in its interpretation 
and construction. It is to be seen from the will that, aside 
from the interest which his widow would take by law in 
his personal property, it devises to her, by the second 
clause, one-third of his real estate absolutely ; but in the 
third clause, while it is amply sufficient to dispose of 
real estate, it does not use that term, but gives and devises 
all the rest and residue of his estate to the children" of 
Jacob Greenwood. The word "estate" has a broad sig- 
nification, and would, of course, be sufficient to pass per- 
sonalty. But, as all of the personal property had been given 
to his widow, he had no personal estate to give to appellees, 
unless, as indicated in the last clause of his will, he in- 
tended to convert the remaining two-thirds of his real es- 
tate into personalty, to be distributed or paid over to his 
legatees, the appellees ; and this would seem to be the most 
reasonable construction to be given to the instrument. 
The will should be construed so as to give efifect to all its 
parts, if it can be done, and not so as to fender some of 
its provisions invalid or ineffectual. As a gift of the pro- 
ceeds of the sale of real estate to be made by the executrix. 
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the third clause violates no law, and is valid, while, as 
a devise of real estate, it violated the statute of this state in 
force at that time, and is therefore invalid. 

Appellants contend that the third clause contains the 
usual and proper terms and provisions for a devise of real 
estate, and should be so construed, and that said clause, 
devising absolutely two-thirds of the real estate to ap- 
pellees, must prevail in construing the will, and that the 
last clause, being repugnant to it, is void for such repug- 
nancy, except so far as it confers power on the executrix to 
sell lands to pay debts. The evidence showed that the 
testator owned but little personal ptoperty, but that his 
indebtedness was considerable, and that it would be nec- 
essary to resort to the real estate to pay debts ; and it is 
insisted that the last clause will be given its full effect by 
confining the power of the executrix to sell to that purpose. 
We are of the opinion that appellant's contentions cannot 
prevail. In the first place, it is said that the third clause 
is an absolute devise of real estate, and is therefore void, 
and the real estate, as such, descended to appellants as intes- 
tate estate. We have said that as a devise of real estate 
it is void; but, if it be so treated, we are unable to see 
how a void provision could also render a subsequent pro- 
vision void on the ground of repugnancy. If the third 
cl^se is void, it cannot operate to destroy a subsequent 
clause simply because such subsequent clause is repug- 
nant to such third clause.' The effect of the argument of 
the appellants on this branch of the case is to treat the 
third clause as in full force and valid until it has destroyed 
all repugnant subsequent provisions, and then to declare 
•it absolutely void for being in conflict with the laws of the 
state. Let it be supposed that the third clause had de- 
vised two-thirds of the realty in express terms to appellees 
absolutely, and that the last clause had, in express terms, 
devised it to the executrix in trust to sell, with directions 
to distribute or pay over to appellees the proceeds, then, 
it appearing that appellees were nonresident aliens, the third 
clause would be inoperative and void; but it is not easy"' 
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to see how it could be reasoned out that such void clause 
could work the destruction of the last clause, which, ex- 
cept for its conflict with' the third clause, would be con- 
cededly valid. And the effect would be the same whether 
such conflict appeared directly and expressly, or from nec- 
essary implication. If, then, as contended by appellants, 
the third clause must be construed as a devise of real estate 
only, it would be void, but would leave the last clause in 
full force. But we are of the opinion, as before stated, that 
the third clause is broad enough, and so far valid, to carry 
the proceeds of the sale of real estate, as personalty, to these 
nonresident aliens, the appellees, if such sale and distribu- 
tion are sufficiently provided for in other parts of the will, 
— in other words, if the will effects an equitable conversion 
of said two-thirds of the real into personal property, — and 
this we regard as the only question of serious importance 
in the case. 

The purpose of the statute was not to inhibit aliens from 
becoming beneficiaries in wills or other written instru- 
ments, but from acquiring or holding title to real estate 
in this state. For the purpose of proving their right to 
inherit as heirs at law, appellants themselves proved the 
alienage of appellees, as they had the right to do ; but we 
cannot agree to their contention, nor to the application 
of the cases cited by them, that such alienage cannot be 
considered by the court, in construing the will, to ascer- 
tain the intention of the testator. It is well settled that, 
in construing a will, courts will endeavor to put them- 
selves, as far as possible, in the position of the testator, 
and will hear extrinsic evidence of the circumstances sur- 
rounding the testator at the time he made the will, in 
order to understand the language employed by him in the 
instrument. Schouler, Wills, § 581 ; Kaufman v. Breckin- 
ridge, 117 111. 305, 7 N. E. 666 ; Lomax v. Shinn, 163 111. 
124, 44 N. E. 495 ; Ingraham v. Ingraham, 169 111. 433, 48 
N. E. 561, and 49 N. E. 330. Thus, it was said in Ingraham 
V. Ingraham that. "one of the established rules for the con- 
struction of a will is that the court will look at the cir- 
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cumstances under which the devisor rnakes his will, — as the 
state of his property, of his family, and the like." Such 
evidence cannot be received to reform, vary, or contradict 
the will, nor to prove some intention of the testator not 
found in the will itself, but for the purpose of enabling the 
court called upon to construe the will to better understand 
what the testator meant by the language used in the written 
instrument. 

There is nothing in Wentworth v. Read, 166 111. 139, 46 
N. E. 777, in conflict with this rule of construction, as sup- 
posed by counsel. The substance of that decision is that 
where' an intention to make legacies a charge upon land 
is not shown by the will in express terms, or cannot be im- 
plied from its language, extrinsic evidence cannot be 
heard to prove that such in fact was his intention, or that 
because of the condition of his estate he must have had 
such intention. It was not denied in that case that the 
court could hear extrinsic evidence of the circumstances 
surrounding the testator at the time he made his will, where 
there was any language in the will to be construed, and 
when properly construed would itself show the intention 
of the testator. It is, of course, well understood that the 
intention of the testator to be ascertained and carried into 
eiifect by the courts is the intention appearing from his will, 
and not that which might appear aliunde. The will did not 
state the amount, character, or description of the testator's 
property, nor the narrtes, residences, or citizenship of the 
children of the testator's brother, Jacob, mentioned in the 
third clause. It was clearly competent to make this proof, 
and to prove that these legatees were nonresident aliens and 
that the testator knew that fact. It will be presumed that 
he knew the law, and knew that they could not take the 
title to the real estate. But this proof would have been 
of no benefit to appellees without language in the will 
fairly implying an intention to convert the real estate into 
money and distribute to them the proceeds. While appellees 
could not take title to the real estate, yet, if the fair con- 
struction of the will is that the executrix is directed to sell 
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such real estate and distribute the proceeds to them, as 
legatees mentioned in the will, then the gift to appellees 
is one of personal property, and not of real estate. "By 
'equitable conversion' is meant a change of property from 
real into personal, or from personal into real, not actually 
t9,king place, but presumed to exist only by construction 
or intendment of equity." Bisp. Eq. § 307. Equity re- 
gards that done which ought to be done. If, therefore, the 
provisions of the will made it the duty of the executrix 
to sell the lands and pay over the proceeds to these leg- 
atees, equity will regard the conversion of the lands into 
money as having taken place at the death of the testator, 
and appellees would take the proceeds as personal prop- 
erty. Glover V. Condell, 163 111. 566, 45 N. E. 173. And 
it is well settled, also, that this duty may be implied from 
the terms and provisions of the will, and, while it must 
clearly appear, it is not necessary that it be expressly en- 
joined. Pom. Eq. Jur. § 11,60 ; Jarm. Wills, 549 ; 6 Am. & 
Eng. Eric. Law, 665. , 

As we have seen, the third clause is abundantly sufificient. 
to give the proceeds of this real estate to the legatees 
therein mentioned, as personal property, in case there is an 
equitable conversion. As a devise of real estate, however, 
this clause is inoperative. But the last clause makes pro- 
vision for the sale of this real estate, and the payment of 
the proceeds to the legatees, — that is, to those mentioned 
in the third clause, — for under that clause they are both 
devisees and legatees. Now, the intention of the testator 
cannot be carried into efifect without the execution of this 
power of sale, and it appears, we think, from the will, that 
the testator intended that it should be executed. He au- 
thorizes his executrix to take possession, and in all things 
manage and control the real estate the same as he could 
if living; giving her power to sell and convey the same in 
the same manner that he could if living, "but" (using the 
language of the will) "the proceeds to be given to my leg- 
atees." this is fairly equivalent to a direction to his execu- 
trix to pay the proceeds to his legatees, — that is, to the 
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legatees mentioned in the third clause; and this she could 
not do without executing the power of actual conversion, 
which was fully conferred. It would thwart the intention 
of the testator to hold that this power to sell was merely 
discretionary, and that she could execute it or not, as she 
might elect. Considering the entire will, and in the light of 
the circumstances surrounding the testator when it was 
made, we are of the opinion that the duty to sell, convert 
into personalty, and pay over and distribute to the legatees, 
was intended to be imposed, in terms imperative, upon the 
executrix. It was said in Cook's Ex'r v. Cook's Adm'r, 
30 N. J. Eq. 375, that, "if the direction of the will as to the 
proceeds requires a sale, it is equivalent to a positive direc- 
tion to sell, and the land is deemed personal property from 
the death of the testator." It will be noticed that the power 
granted to the executrix in the respect mentioned is full and 
complete, and its exercise is not limited by or referred to 
her discretion. In such a case* the mere absence of words 
of express command of direction ought not be held to ren- 
der the exercise of the power discretionary, when to so hold 
would defeat the intention of the testator as it appears from 
the whole will. Hunt's Appeal, 105 Pa. St. 128; Pen- 
field V. Tower (N. D.) 46 N. W. 413; Lewin, Trusts, *613 ; 
Master v. De Croismar, 11 Beav. 184; Ingraham v. Ingra- 
ham, supra; Eraser v. Trustees, 124 N. Y. 479, 26 N. E. 
1034; Eent v. Howard, 89 N. Y. 169; In re Gantert (N. Y. 
App.) 32 N. E. 551. Full power having been granted to and 
the duty imposed on the executrix to sell and convey said 
two-thirds of the real estate for the purpose stated a trust 
was created, and the title passed to her "for the purposes 
of the trust. Hale v. Hale, 146 111. 227, 33 N. E. 858; 
Wicker v. Ray, 118 111. 472, 8 N. E. 835. The case was cor- 
rectly decided below, and the decree will be affirmed. 

Decree affirmed. 

Ace. Prinn v. Prinn, 111 111., App. 344. 



